
Effective March 16, 2020, Governor Greg Abbott authorized the temporary suspension of
certain statutory provisions of the Texas Open Meetings Act. This meeting of the City Council
of the City of Midland is being held pursuant to such authorization and will limit face-to-face
interactions for the purpose of slowing the spread of the coronavirus (COVID-19).

CITY OF MIDLAND, TEXAS
AGENDA FOR CITY COUNCIL MEETING
October 6, 2020 - 10:00 AM
300 North Loraine
Midland, Texas
Council Chamber - City Hall

Videoconference Information
Please click this URL to join.
https://zoom.us/j/97282774495?pwd=bEpDaFZwTDhZK1d3c3orUmN2WGNhdz09
Passcode: 107389
Or join by phone:
Dial(for higher quality, dial a number based on your current location):
US: +1 346 248 7799 or +1 669 900 9128 or +1 253 215 8782 or +1 646 558 8656 or +1 301
715 8592 or +1 312 626 6799
Webinar ID: 972 8277 4495
International numbers available:https://zoom.us/u/aLorSsJd
The City Council may discuss, consider, and take action on any item listed on this agenda.

OPENING ITEMS

1. Invocation – Pastor Phil Allman, Grace Lutheran Church

2. Pledge of Allegiance

PRESENTATIONS

3. PROCLAMATION FOR 2020 ARTS COUNCIL OF MIDLAND DAY

CONSENT AGENDA

4. MOTION APPROVING THE FOLLOWING MINUTES:

4a. REGULAR CITY COUNCIL MEETING OF SEPTEMBER 22, 2020
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5. 2020-154 – RESOLUTION APPROVING THE SOLE-SOURCE MASTER AGREEMENT
FOR NEPTUNE WATER METERS AND ASSOCIATED PARTS FOR THE CUSTOMER
SERVICE DIVISION OF THE FINANCE DEPARTMENT FROM CORE & MAIN, LP, AT A
TOTAL COST NOT TO EXCEED $2,999,933.85 (GENERAL SERVICES)

6. 2020-155 – RESOLUTION AUTHORIZING THE EXECUTION OF A PROFESSIONAL
SERVICES AGREEMENT WITH FREESE AND NICHOLS, INC., FOR THE ANALYSIS
ANDDESIGNFORTHEREPLACEMENTOFTHEWATERSOURCEFORTHEMIDLAND
INTERNATIONAL AIR AND SPACE PORT WATER SYSTEM FOR THE UTILITIES
DEPARTMENT FOR A COST OF $323,296.00; AND APPROVING $64,660.00 FOR
CONTINGENCIES (GENERAL SERVICES)

7. 116-2020 – MOTION AUTHORIZING THE EXECUTION OF A COMMERCIAL HANGAR
LEASE AGREEMENT BETWEEN THE CITY OF MIDLAND, TEXAS AND PAUL
ARMSTRONGDBA SKYWEST AVIATION, INC., REGARDINGHANGAR S-14 LOCATED
ON CITY-OWNED PROPERTY DESCRIBED AS TRACT 2-B OF LOT 1A, BLOCK 13,
INDUSTRIAL PARK REGIONAL AIR TERMINAL, UNIT 12, MIDLAND, MIDLAND
COUNTY, TEXAS (AIRPORTS)

8. 117-2020 – MOTION AUTHORIZING THE EXECUTION OF A COMMERCIAL HANGAR
LEASE AGREEMENT BETWEEN THE CITY OF MIDLAND, TEXAS AND EMPIRE
AIRLINES, INCORPORATED, REGARDING HANGAR S-13 LOCATED ON CITY-
OWNED PROPERTY DESCRIBED AS TRACT 2-B OF LOT 1A, BLOCK 13, INDUSTRIAL
PARK REGIONAL AIR TERMINAL, UNIT 12, MIDLAND, MIDLAND COUNTY, TEXAS
(AIRPORTS)

9. 118-2020 – MOTION APPROVING AN AMENDMENT TO THE PROFESSIONAL
SERVICES AGREEMENT BETWEEN THE MIDLAND DEVELOPMENT CORPORATION
AND FREESE AND NICHOLS, INC., FOR ENGINEERING SERVICES, LAND
SURVEYING SERVICES, AND OTHER SERVICES RELATED TO CERTAIN MIDLAND
DEVELOPMENT CORPORATION PROJECTS (CITY MANAGER’S OFFICE)

10. 119-2020 – MOTION APPROVING AN AMENDMENT TO THE PROFESSIONAL
SERVICES AGREEMENT BETWEEN THE MIDLAND DEVELOPMENT CORPORATION
AND KIMLEY-HORN AND ASSOCIATES, INC., FOR ENGINEERING SERVICES, LAND
SURVEYING SERVICES, AND OTHER SERVICES RELATED TO CERTAIN MIDLAND
DEVELOPMENT CORPORATION PROJECTS (CITY MANAGER’S OFFICE)

11. 120-2020 – MOTION APPROVING AN AMENDMENT TO THE PROFESSIONAL
SERVICES AGREEMENT BETWEEN THE MIDLAND DEVELOPMENT CORPORATION
AND PARKHILL, SMITH & COOPER, INC., FOR ENGINEERING SERVICES, LAND
SURVEYING SERVICES, AND OTHER SERVICES RELATED TO CERTAIN MIDLAND
DEVELOPMENT CORPORATION PROJECTS (CITY MANAGER’S OFFICE)

12. 2020-156 – RESOLUTION AUTHORIZING THE EXECUTION OF A COMMUNITY
DEVELOPMENT BLOCKGRANTCONTRACTWITHCASADEAMIGOS FOR THECASA
DE AMIGOS HOME CLEANING PROJECT IN THE AMOUNT OF $40,000.00; THE
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PURPOSE OF THIS PROJECT IS TO PROVIDE HOME CLEANING SERVICES TO
PROMOTE THE ENVIRONMENTAL AND PHYSICAL HEALTH OF SENIOR CITIZENS
AND INDIVIDUALS WITH DISABILITIES; THE PROJECT WILL BEGIN ON OCTOBER 1,
2020, AND END ON SEPTEMBER 30, 2021 (DEVELOPMENT SERVICES)

13. 2020-157 – RESOLUTION AUTHORIZING THE EXECUTION OF A COMMUNITY
DEVELOPMENT BLOCK GRANT CONTRACT WITH MISSION HEALTH CARE, INC.,
FOR THE MISSION CENTER TAKE HOME TERRIFIC PROJECT IN THE AMOUNT OF
$30,000.00; THE PURPOSEOF THIS PROJECT IS TOPROVIDEDELIVEREDEVENING
MEALS TO SENIOR CITIZENS AND INDIVIDUALSWITH DISABILITIES; THE PROJECT
WILL BEGIN ON OCTOBER 1, 2020, AND END ON SEPTEMBER 30, 2021
(DEVELOPMENT SERVICES)

14. 2020-158 – RESOLUTION AUTHORIZING THE EXECUTION OF A COMMUNITY
DEVELOPMENT BLOCKGRANTCONTRACTWITH SENIOR LIFEMIDLAND, INC., FOR
THE SENIOR NUTRITION PROGRAM IN THE AMOUNTOF $68,000.00; THE PURPOSE
OF THIS PROJECT IS TO PROMOTE THE NUTRITIONAL AND PHYSICAL HEALTH OF
PROGRAM PARTICIPANTS; THE PROJECT WILL BEGIN ON OCTOBER 1, 2020, AND
END ON SEPTEMBER 30, 2021 (DEVELOPMENT SERVICES)

15. 2020-159 – RESOLUTION AUTHORIZING THE EXECUTION OF AN AMENDMENT TO
THE CONTRACT BETWEEN THE CITY OF MIDLAND AND WEST TEXAS FOOD BANK
FOR THE CARES WEST TEXAS FOOD BANK PROJECT (DEVELOPMENT SERVICES)

16. 2020-160 – RESOLUTION AUTHORIZING THE EXECUTION OF AN AMENDMENT TO
THE CONTRACT BETWEEN THE CITY OF MIDLAND AND CASA DE AMIGOS OF
MIDLAND, TEXAS, INC., FOR THE CASA DE AMIGOS - CARES CITYWIDE
COMMUNITY SERVICES PROJECT (DEVELOPMENT SERVICES)

17. 2020-161 – RESOLUTION AUTHORIZING THE MAYOR, CITY MANAGER, AND CITY
ATTORNEY TO ACCEPT AND EXECUTE THE CORONAVIRUS AID, RELIEF, AND
ECONOMICSECURITY (CARES) ACTGRANTFORTHECOMMUNITYDEVELOPMENT
BLOCK GRANT IN THE AMOUNT OF $1,441,115.00 (DEVELOPMENT SERVICES)

18. 121-2020 – MOTION APPROVING A PROPOSED PRELIMINARY PLAT OF HANKS
SOUTH INDUSTRIAL PARK, BEING A PLAT OF AN 80-ACRE TRACT OF LAND
LOCATED IN BLOCK 38, T-2-S, B.F. WALCOTT SURVEY, ABSTRACT 1156, AND A
75-ACRE TRACT OF LAND LOCATED IN BLOCK 38, T-2-S, C.A. WINBORN SURVEY,
ABSTRACT 511, MIDLAND COUNTY, TEXAS (GENERALLY LOCATED AT THE
NORTHWEST CORNER OF THE INTERSECTION OF SOUTH COUNTY ROAD 1160
AND EAST COUNTY ROAD 150 (EXTRATERRITORIAL JURISDICTION)
(DEVELOPMENT SERVICES)

19. 2020-162 – RESOLUTION AUTHORIZING THE EXECUTION OF AN AGREEMENT FOR
A LOCAL ON-SYSTEM IMPROVEMENT PROJECT WITH THE STATE OF TEXAS,
ACTING BY AND THROUGH THE TEXAS DEPARTMENT OF TRANSPORTATION
(“TXDOT”), FOR THE DESIGN AND CONSTRUCTION OF U-TURN LANES AND LEFT-
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TURN LANES ON THE EASTBOUND FRONTAGE ROAD AND THE WESTBOUND
FRONTAGE ROAD OF LOOP 250 AT MIDKIFF ROAD; AND AUTHORIZING AND
DIRECTING THE CITY SECRETARY TO CERTIFY A COPY OF THIS RESOLUTION TO
TXDOT (ENGINEERING SERVICES)

20. 2020-163 – RESOLUTION AUTHORIZING THE CITY MANAGER TO PURCHASE AN
APPROXIMATE 20-ACRE TRACTOF LANDOUTOFSECTION 2, BLOCK 40, T-2-S, T&P
RR CO. SURVEY, MIDLAND COUNTY, TEXAS, LOCATED AT OR ABOUT 6400 WEST
U.S. HIGHWAY 80; AUTHORIZING THE CITY MANAGER TO NEGOTIATE, EXECUTE
AND FILE ALL DOCUMENTS NECESSARY TO PURCHASE SAID TRACT, PURCHASE
A TITLE INSURANCE POLICY AND HOLD THE CLOSING; APPROPRIATING FUNDS;
AND ORDERING THE CITY SECRETARY TO RECORD, OR ENSURE THAT THE TITLE
COMPANY RECORDS, THE INSTRUMENT OF CONVEYANCE (ENGINEERING
SERVICES)

21. 122-2020 – MOTION AUTHORIZING THE EXECUTION OF A RIGHT-OF-WAY LICENSE
BETWEEN THE CITY OF MIDLAND AND BETA CRUDE CONNECTOR, LLC.
REGARDING CITY-OWNED PROPERTY DESCRIBED AS SECTION 8, BLOCK 38,
TOWNSHIP 1 SOUTH, T&P RR CO. SURVEY, MIDLAND AND MARTIN COUNTIES,
TEXAS (UTILITIES)

22. 123-2020 – MOTION AUTHORIZING THE EXECUTION OF A RIGHT-OF-WAY LICENSE
BETWEEN THE CITY OF MIDLAND AND BETA CRUDE CONNECTOR, LLC.
REGARDINGCITY-OWNEDPROPERTYDESCRIBEDASSECTIONS 7 AND 18, BLOCK
38, TOWNSHIP 1 SOUTH, T&P RR CO. MIDLAND COUNTY, TEXAS (UTILITIES)

23. 124-2020 – MOTION AUTHORIZING THE EXECUTION OF A RIGHT-OF-WAY LICENSE
BETWEEN THE CITY OF MIDLAND AND BETA CRUDE CONNECTOR, LLC.
REGARDING CITY-OWNED PROPERTY LOCATED IN SECTION 22, BLOCK 40,
TOWNSHIP 1 SOUTH, T&P RR CO. SURVEY A-1391, MIDLAND COUNTY, TEXAS
(UTILITIES)

24. 2020-164 – RESOLUTION AUTHORIZING THE ACCEPTANCE OF A 4.91-ACRE
UTILITY EASEMENT OUT OF SECTION 8, BLOCK 39, T-1-S, T&P RR CO. SURVEY,
MIDLAND COUNTY, TEXAS, AT A COST NOT TO EXCEED $122,850.00; AND
ORDERING RECORDATION BY THE CITY SECRETARY (UTILITIES)

SECOND READINGS

25. 10115 – AN ORDINANCE GRANTING A SPECIAL EXCEPTION FOR THE WEST HALF
OF LOT 1, BLOCK 4, MOODY ADDITION, CITY AND COUNTY OF MIDLAND, TEXAS
(GENERALLY LOCATED ON THE SOUTH SIDE OF SOUTH STREET,
APPROXIMATELY 95 FEET WEST OF NORTH TYLER STREET), BY PERMITTING (1)
A REDUCED MINIMUM LOT AREA, (2) A REDUCED MINIMUM LOT WIDTH, AND (3) A
REDUCED MINIMUM LOT DEPTH IN THE EVENT THAT THE ZONING DISTRICT MAP
OF THE CITY OF MIDLAND IS AMENDED TO REZONE THE PROPERTY FROM LI,
LIGHT INDUSTRIAL DISTRICT TO RR, REGIONAL RETAIL DISTRICT; CONTAINING
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A CUMULATIVE CLAUSE; CONTAINING A SAVINGS AND SEVERABILITY CLAUSE;
PROVIDING FOR A MAXIMUM PENALTY OR FINE OF TWO THOUSAND DOLLARS
($2,000.00); ORDERING RECORDATION BY THE CITY SECRETARY IN THE DEED
RECORDS OF MIDLAND COUNTY, TEXAS; AND ORDERING PUBLICATION
(DEVELOPMENT SERVICES) (FIRST READING HELD SEPTEMBER 22, 2020)

26. 10091 – AN ORDINANCE AMENDING THE ZONING DISTRICT MAP OF THE CITY OF
MIDLAND TO REZONE THE WEST HALF OF LOT 1, BLOCK 4, MOODY ADDITION,
CITY ANDCOUNTYOFMIDLAND, TEXAS, FROM LI, LIGHT INDUSTRIAL DISTRICT TO
RR, REGIONAL RETAIL DISTRICT (GENERALLY LOCATED ON THE SOUTH SIDE OF
SOUTH STREET, APPROXIMATELY 95 FEET WEST OF NORTH TYLER STREET);
CONTAINING A CUMULATIVE CLAUSE; CONTAINING A SAVINGS AND
SEVERABILITY CLAUSE; PROVIDING FOR A MAXIMUM PENALTY OR FINE OF TWO
THOUSAND DOLLARS ($2,000.00); AND ORDERING PUBLICATION (DEVELOPMENT
SERVICES) (FIRST READING HELD JULY 14, 2020)

PUBLIC HEARINGS
The City Council will hold public hearings on the following items:

27. 125-2020 – THE PROPOSED GRANTING OF OIL AND GAS WELL PERMITS TO
DIAMONDBACK E&P LLC FOR THE DRILLING OF THE FOLLOWING OIL AND GAS
WELLS: MISSOULA UNIT 806LS; MISSOULA UNIT 817MS; BUTTE UNIT 805LS; AND
BUTTE UNIT 816MS; SAID WELLS BEING GENERALLY LOCATED 409 FEET NORTH
OF GREEN TREE BOULEVARD EXTENSION AND BETWEEN 2,062 FEET AND 2,122
FEET WEST OF NORTH MIDKIFF ROAD EXTENSION (DEVELOPMENT SERVICES)

28. 126-2020 – RECEIVE PUBLIC COMMENTS REGARDING THEDEVELOPMENTOF THE
CITY’S (COVID) COMMUNITYDEVELOPMENTPROGRAMRELIEF PROJECTS FUNDS
(DEVELOPMENT SERVICES)

29. 10116 – AN ORDINANCE AMENDING TITLE III, “DEPARTMENTS”, CHAPTER 1,
“WATER DEPARTMENT”, SECTION 2, “RATES”, OF THE CITY CODE OF MIDLAND,
TEXAS; CONTAINING A CUMULATIVE CLAUSE; PROVIDING FOR A MAXIMUM
PENALTYORFINEOF FIVEHUNDREDDOLLARS ($500.00); CONTAININGASAVINGS
AND SEVERABILITY CLAUSE; AND ORDERING PUBLICATION (UTILITIES)

MISCELLANEOUS

30. 2020-165 – RESOLUTION AUTHORIZING THE NEGOTIATION AND EXECUTION OF
AN AGREEMENT FOR COMMERCIAL SALTWATER DISPOSAL OPERATIONS AT T-
BAR RANCH (GENERAL SERVICES)

EXECUTIVE SESSION

31. Pursuant to Texas Government Code § 551.101, the City Council will hold an Executive
Session, which is closed to the public, to discuss the following matters as permitted under
the following sections of the Texas Government Code:
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a. Section 551.072, Deliberation Regarding Real Property
a.1. Discuss the purchase, exchange, lease, or value of real property

Respectfully Submitted,

Robert Patrick
Interim City Manager

MEETING ASSISTANCE INFORMATION: The Midland City Hall and Council Chamber are
wheelchair accessible. If you need special assistance to participate in this meeting, please
contact the City Secretary’s Office at (432) 685-7430. Notification 48 hours prior to the meeting
will enable the City to make reasonable arrangements to ensure accessibility to this meeting.
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MIDLAND CITY COUNCIL
MINUTES
September 22, 2020

The City Council convened in regular session in the Council Chamber, City Hall, Midland, Texas,
at 10:00 a.m., September 22, 2020.

Council Members present: Patrick Payton, Spencer Robnett, Michael Trost, Scott Dufford,
John Norman, Jack Ladd, Lori Blong

Council Members absent: None

Staff members present: City Attorney John Ohnemiller, Assistant City Manager Robert
Patrick, Assistant City Manager Morris WIlliams

The meeting was called to order at 10:00 a.m.

OPENING ITEMS

Council Member Spencer Robnett presented a proclamation to Earl Erdman, recognizing his 19
years of service on the Airport Planning & Development Board.

1. Invocation – Dr. Darin Wood, First Baptist Church

2. Pledge of Allegiance

CONSENT AGENDA

John Norman moved to approve the Consent Agenda, excluding items 5, 7, 9, 13, 14, 17;
seconded by Jack Ladd.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

3. MOTION APPROVING THE FOLLOWING MINUTES:

a. SPECIAL CITY COUNCIL MEETING OF SEPTEMBER 3, 2020

b. REGULAR CITY COUNCIL MEETING OF SEPTEMBER 8, 2020
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4. 2020-148 – RESOLUTION AWARDING A CONTRACT FOR THE TRADEWINDS
BOULEVARD ROUNDABOUT AND MEDIAN IMPROVEMENTS PROJECT TO ONYX
GENERAL CONTRACTORS LLC OF MIDLAND, TEXAS, AT A TOTAL COST OF
$436,399.00; AND AUTHORIZING PAYMENT (GENERAL SERVICES)

6. 106-2020 – MOTION AUTHORIZING THE EXECUTION OF A GRANT AGREEMENT
BETWEEN THE CITY OF MIDLAND, TEXAS, AND TEXAS DEPARTMENT OF
TRANSPORTATION (TXDOT) TO PROVIDE FOR THE CITY OF MIDLAND’S
PARTICIPATION IN THE 2021 ROUTINE AIRPORT MAINTENANCE PROGRAM
(RAMP); AND AUTHORIZING THE APPROPRIATION OF $25,000.00 FROM THE
AIRPORT OPERATING FUND (500) UNAPPROPRIATED FUND BALANCE (35650) TO
THE TXDOT RAMP AGREEMENT PROJECT (700288) (AIRPORTS)

8. 2020-150 – RESOLUTION AUTHORIZING THE EXECUTION OF A CONTRACT WITH
MID-TEX OF MIDLAND, INC., IN THE AMOUNT OF $585,500.00 FOR THE MAF GATE
6 PASSENGER BOARDING BRIDGE INFRASTRUCTURE PROJECT AT MIDLAND
INTERNATIONAL AIR & SPACE PORT; AND APPROPRIATING FUNDS FOR SAID
PROJECT (AIRPORTS)

10. 109-2020 – MOTION TO APPROPRIATE THE SUM OF $157,420.00 FROM THE
AIRPORT OPERATING FUND (500) UNAPPROPRIATED FUND BALANCE (35650) TO
THE DEVELOPMENT PARK PROGRAMMATIC ENVIRONMENTAL PROJECT (900111)
(AIRPORTS)

11. 110-2020 – MOTION TO APPROPRIATE THE SUM OF $800,000.00 FROM THE FISCAL
YEAR 2020 PARKS OPERATING BUDGET (001090) TO THE PLAYGROUND
REPLACEMENT PROJECT (COMMUNITY SERVICES)

12. 111-2020 – MOTION TO APPROPRIATE THE SUM OF $28,600.00 FROM THE FISCAL
YEAR 2020 PARKS OPERATING BUDGET (001090-54015) TO THE BMX TRACK
IMPROVEMENT PROJECT (COMMUNITY SERVICES)

15. 114-2020 – MOTION APPROVING A PROPOSED PRELIMINARY PLAT OF PIONEER
INDUSTRIAL PARK, BEING A PLAT OF A 43.196-ACRES TRACT OF LAND LOCATED
IN SECTION 25, BLOCK 39, T-2-S, T&P. RR. CO. SURVEY, MIDLANDCOUNTY, TEXAS,
(GENERALLY LOCATED ON THE WEST SIDE OF FARM TO MARKET ROAD 715,
APPROXIMATELY 456 FEET SOUTH OF EAST COUNTY ROAD 140 -
EXTRATERRITORIAL JURISDICTION) (DEVELOPMENT SERVICES)

16. 2020-151 – RESOLUTION AUTHORIZING MIDLAND COUNTY, TEXAS TO PERFORM
PAVING SERVICES (1) ON BUTTERFIELD TRAIL, FROM INTERSTATE 20 TO THE
SOUTHERN BOUNDARY OF THE CITY OF MIDLAND, (2) ON SANTA FE TRAIL, FROM
INTERSTATE 20 TO THE SOUTHERN BOUNDARY OF THE CITY OF MIDLAND, (3)
ON CHISOLM TRAIL, FROM INTERSTATE 20 TO THE SOUTHERN BOUNDARY OF
THE CITY OF MIDLAND, AND (4) GOODNIGHT TRAIL, FROM PEASE TRAIL TO THE
SOUTHERN BOUNDARY OF THE CITY OF MIDLAND, IN ACCORDANCE WITH THE
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CITY - COUNTY INTERLOCAL COOPERATION CONTRACT AUTHORIZED BY
RESOLUTION NO. 2013-401; REAPPROPRIATING FUNDS; AND AUTHORIZING
PAYMENT IN AN AMOUNT NOT TO EXCEED $651,536.00 (ENGINEERING SERVICES)

18. 2020-152 – RESOLUTION OF THE CITY COUNCIL OF THE CITY OFMIDLAND, TEXAS,
IN SUPPORT OF MAYOR PATRICK PAYTON’S COMMENTS REGARDING MIDLAND
OPENING FOR BUSINESS

The following items were pulled from consent agenda and considered individually.

5. 2020-149 – RESOLUTION AWARDING A CONTRACT FOR THE UTILITY EXTENSION
PROGRAM 04 TO BOLER EQUIPMENT SERVICE, INC. OF MIDLAND, TEXAS, AT A
TOTAL COST NOT TO EXCEED $1,750,000.00; TRANSFERRING FUNDS; AND
AUTHORIZING PAYMENT (GENERAL SERVICES)

Council Member Ladd asked for more information. Engineering Manager Josh Ferguson
reported the program is intended for utility replacement and rehabilitation in the water
and wastewater systems. The existing systems need repair. These are for smaller scale
projects and tend to be used for emergency situations and will give the ability to do them
without going through a big project and delaying it.

Jack Ladd moved to approve Resolution No. 2020-149; seconded by John Norman.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

7. 107-2020 – MOTION AUTHORIZING THE EXECUTION OF A PROFESSIONAL
SERVICES AGREEMENT WITH SILVERWING ENTERPRISES, LLC, TO PROVIDE
PROFESSIONAL SERVICES IN SUPPORT OF THE OPERATION OF THE SPACEPORT
LOCATED AT MIDLAND INTERNATIONAL AIR AND SPACE PORT (AIRPORTS)

Council Member Robnett pulled for a record vote.

Scott Dufford moved to approve Motion No. 107-2020; seconded by Lori Blong.

The motion passed by the following vote:
AYE: Payton, Trost, Dufford, Norman, Ladd, Blong
NAY: Robnett
ABSTAIN: None
ABSENT: None

9. 108-2020 – MOTION AUTHORIZING THE EXECUTION OF AMENDMENT NO. 14 TO
THE PROFESSIONAL SERVICES AGREEMENT WITH PARKHILL, SMITH & COOPER,
INC., FOR IMPROVEMENTS CONTAINED IN THE AIRPORT CAPITAL IMPROVEMENT
PROGRAM; SAID AMENDMENT TO PROVIDE FOR THE FOLLOWING PROJECTS: (I)
MAF AIRFIELD WILDLIFE FENCE IMPROVEMENTS; (II) MAF AIRFIELD LIGHTING

MINUTES Page 3 September 22, 2020

DRAFT

PACKET 4a.3 October 6, 2020



REHABILITATION; (III) MAF AIRPORT WILDLIFE MANAGEMENT IMPROVEMENTS;
(IV) MAF PASSENGER FACILITY CHARGE APPLICATIONS AND AMENDMENTS; AND
(V) MAF PREPARE FBO RFP AND EVALUATE PROPOSALS; AND AUTHORIZING THE
APPROPRIATION OF FUNDS FOR SAID PROJECTS (AIRPORTS)

Council Member Robnett asked if the money for this project included the fencing. Airports
Director Justine Ruff reported it was just for design. There will be about 10 miles of fence
and will cost about $8-9 million to complete the project. This is a project that is covered by
the FAA Passenger Facility Charge 100%. The current fence is 6 feet with three strands of
barbed wire and nothing underneath. They have problems with wildlife getting under the
fence. The new fence will have a concrete barrier underground and is a safety feature.

Council Member Dufford noted that Midland Airpark has the same issues. Justine agreed
but noted there is no way for the FAA to help with that fence. She has asked TxDOT but is
unsure if they will help. Mayor Payton gave direction for moving forward with the fencing
at Midland Airpark.

Jack Ladd moved to approve Motion No. 108-2020; seconded by John Norman.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

13. 112-2020 – MOTION ACCEPTING MATCHING FUNDS IN THE AMOUNT OF $16,000.00
FROM THE MIDLAND JUNIOR BASEBALL ASSOCIATION; SAID FUNDS SHALL BE
MATCHED BY THE CITY OF MIDLAND FOR THE CONSTRUCTION OF NEW BATTING
CAGESATHOGANPARK; ANDAPPROPRIATING THESUMOF $16,000.00 FROMTHE
FISCAL YEAR 2020 PARKS OPERATING BUDGET (001090-54015) TO THE HOGAN
PARK BATTING CAGE PROJECT (COMMUNITY SERVICES)

Council Member Trost asked about the old batting cages that were located out
there. Assistant Director of Community Services Laurie Williams reported the old batting
cages were removed because they were in disrepair. This is for new construction at a
different location near the baseball fields. She clarified that Midland Junior Baseball raised
half the money needed and they will not be coin operated.

Lori Blong moved to approve Motion No. 112-2020; seconded by Michael Trost.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

14. 113-2020 – MOTION APPROVING A PROPOSED PRELIMINARY PLAT OF COYOTE
RUN INDUSTRIAL SUBDIVISION, BEINGA PLATOF A 183.693-ACRE TRACTOF LAND
LOCATED IN SECTION 35, BLOCK 38, T-1-N, T&P. RR CO. SURVEY, CITY OF
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MIDLAND AND MARTIN COUNTY, TEXAS, (GENERALLY LOCATED ON THE EAST
SIDE OF NORTH COUNTY ROAD 1150, APPROXIMATELY 8,437 FEET NORTH OF
CROWNRIDGE DRIVE - EXTRATERRITORIAL JURISDICTION) (DEVELOPMENT
SERVICES)

Council Member Ladd asked if this will in any way inhibit the ability to create an outer loop.
Traffic Engineer Mike Pacelli reported the loop would run to the north of this property and
should not block it. Todd Road will run along the western boundary of the property and he
believes a right-of-way dedication has been given for that alignment. He confirmed there is
no definite alignment that has been set for the outer loop. The City has identified an option
and has a rough idea, but there is not an exact plan in place, but he is confident it will be
to the north of this property.

Thomas Johnston, Real Estate Ranch, 619 W. Texas Avenue, reported the project
was master planned for arterial roads with thoroughfares for future expansion. They have
reserved a 60-foot right-of-way and don’t mind putting setbacks in place if the right-of-way
needs to be expanded. This project has been delayed due to the coronavirus and they
would like to get moving on it.

Spencer Robnett moved to approve Motion No. 113-2020; seconded by Lori Blong.

The motion by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

17. 103-2020 – MOTION ACCEPTING A 23.25-ACRE PUBLIC UTILITY EASEMENT OUT OF
SECTIONS 3, 4, 9 & 10, BLOCK 39, T-1-S, T & P RR. CO SURVEY, MIDLAND COUNTY,
TEXAS, FROM OCCIDENTAL PERMIAN LTD; A COPY OF THE PUBLIC UTILITY
EASEMENT BEING ON FILE IN THE CITY SECRETARY’S OFFICE REFERENCED BY
THE DATE AND NUMBER OF THIS MOTION; AND ORDERING THE CITY SECRETARY
TO RECORD SAID INSTRUMENT IN THE OFFICIAL REAL PROPERTY RECORDS OF
MIDLAND COUNTY, TEXAS (UTILITIES) (DEFERRED FROM SEPTEMBER 8, 2020)

This item was pulled at the request of staff.

SECOND READINGS

19. 10112 – AN ORDINANCE AMENDING THE ZONING DISTRICT MAP OF THE CITY OF
MIDLAND TO REZONE A 15.70-ACRE TRACT OF LAND OUT OF SECTION 7, BLOCK
38, T-1-S, T&P RR CO. SURVEY, CITY AND COUNTY OF MIDLAND, TEXAS, FROM
SF-3, SINGLE-FAMILY DWELLING DISTRICT TO PD, PLANNED DEVELOPMENT
DISTRICT FORAHOUSINGDEVELOPMENT (GENERALLY LOCATEDON THE SOUTH
SIDE OF TIN TRAIL, APPROXIMATELY 130 FEET EAST OF NORTH FAIRGROUNDS
ROAD); CONTAINING A CUMULATIVE CLAUSE; CONTAINING A SAVINGS AND
SEVERABILITY CLAUSE; PROVIDING FOR A MAXIMUM PENALTY OR FINE OF TWO
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THOUSAND DOLLARS ($2,000.00); AND ORDERING PUBLICATION (DEVELOPMENT
SERVICES) (FIRST READING HELD SEPTEMBER 8, 2020. DEFERRED FROM
SEPTEMBER 22, 2020))

Deputy City Secretary Jan Hamilton read the caption of Ordinance No. 10112.

Chris Berry of Betenbough reported that there was a PD in the Legends Park. They are
trying to get the most affordable home they can. Lumber prices have gone up noting OSB
went from $8 to $24 a sheet. During this time they are trying to pass savings onto the
homeowner to get the homes affordable by having five less feet of frontage. They do have a
park on Carriage Road to the east past the school site and a walking trail along the western
portion. He confirmed that the HOAwould maintain ownership of any open grassy spaces.

Council Member Dufford noted that although it would only be an additional 3 or 4 homes
here, in a larger area it could be 30 or 40 homes. He wants Council to be aware and thought
we should get a few more concessions from Betenbough.

Council Member Trost noted that particle board and that type of structural material doesn’t
last very long. We are packing more homes in a smaller area and fears it is creating a bad
formula down the road.

Mayor Payton had concern that people seem to think that houses this size end up as shanty
towns or that people who need this size of home will let it run down as opposed to someone
who can afford to live in a larger house. We have been begging people to provide affordable
housing and did not hear any discussion about run down neighborhoods.

City Attorney John Ohnemiller cautioned that if they submit a different site plan it will need
to go back through Planning & Zoning, but if you are talking about adding details such as
adding amenities in open areas, that would be fine.

Spencer Robnett moved to defer the second and final reading of Ordinance No. 10112;
seconded by Michael Trost.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd
NAY: Blong
ABSTAIN: None
ABSENT: None

20. 10113 – AN ORDINANCE AMENDING THE ZONING DISTRICT MAP OF THE CITY OF
MIDLAND TO REZONE LOTS 2 THROUGH 10, BLOCK 1, AND LOTS 1 THROUGH 7,
BLOCK 2, LONE STAR BUSINESS PARK, SECTION 2, CITY AND COUNTY OF
MIDLAND, TEXAS, FROM O-1, OFFICE DISTRICT TO LR, LOCAL RETAIL DISTRICT
(GENERALLY LOCATED AT THE SOUTHEAST CORNER OF THE INTERSECTION OF
NORTH STATE HIGHWAY 349 AND OCCIDENTAL PARKWAY); CONTAINING A
CUMULATIVE CLAUSE; CONTAINING A SAVINGS AND SEVERABILITY CLAUSE;
PROVIDING FOR A MAXIMUM PENALTY OR FINE OF TWO THOUSAND DOLLARS
($2,000.00); AND ORDERING PUBLICATION (DEVELOPMENT SERVICES) (FIRST
READING HELD SEPTEMBER 8, 2020)
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Deputy City Secretary Jan Hamilton read the caption of Ordinance No. 10113.

Development Services Director Chuck Harrington reported the property was zoned for
office use along 349 noting it is not the best place for residential. Council agreed to have
office space. They have not been able to market it and are proposing to change it to local
retail to have more opportunities to market the properties. Staff had concern for cross-
access issues, and those issues have been addressed.

Jack Ladd moved to approve the second and final reading of Ordinance No. 10113;
seconded by Lori Blong.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

21. 10114 – AN ORDINANCE AMENDING TITLE X, “TRAFFIC REGULATIONS”, CHAPTER
FOUR, “TRAFFIC CONTROL DEVICES”, SECTION 11, “SCHOOL ZONES”, OF THE
MIDLAND CITY CODE, SO AS TO DESIGNATE EACH SCHOOL ZONE WITHIN THE
CITY AND REGULATE THE SPEED AND MOVEMENT OF TRAFFIC THEREIN;
AUTHORIZING AND DIRECTING THE TRAFFIC ENGINEER TO INSTALL
APPROPRIATE SIGNS AND MARKINGS; REPEALING ORDINANCE NO. 9961;
CONTAINING A CUMULATIVE CLAUSE; CONTAINING A SAVINGS AND
SEVERABILITY CLAUSE; PROVIDING FOR A MAXIMUM PENALTY OR FINE OF TWO
HUNDRED DOLLARS ($200.00); AND ORDERING PUBLICATION (ENGINEERING
SERVICES) (FIRST READING HELD SEPTEMBER 8, 2020)

Deputy City Secretary Jan Hamilton read the caption of Ordinance No. 10114.

Jack Ladd moved to approve the second and final reading of Ordinance No. 10114;
seconded by Spencer Robnett.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

PUBLIC HEARINGS
The City Council will hold public hearings on the following items:

22. 10115 – AN ORDINANCE GRANTING A SPECIAL EXCEPTION FOR THE WEST HALF
OF LOT 1, BLOCK 4, MOODY ADDITION, CITY AND COUNTY OF MIDLAND, TEXAS
(GENERALLY LOCATED ON THE SOUTH SIDE OF SOUTH STREET,
APPROXIMATELY 95 FEET WEST OF NORTH TYLER STREET), BY PERMITTING (1)
A REDUCED MINIMUM LOT AREA, (2) A REDUCED MINIMUM LOT WIDTH, AND (3) A
REDUCED MINIMUM LOT DEPTH IN THE EVENT THAT THE ZONING DISTRICT MAP
OF THE CITY OF MIDLAND IS AMENDED TO REZONE THE PROPERTY FROM LI,
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LIGHT INDUSTRIAL DISTRICT TO RR, REGIONAL RETAIL DISTRICT; CONTAINING
A CUMULATIVE CLAUSE; CONTAINING A SAVINGS AND SEVERABILITY CLAUSE;
PROVIDING FOR A MAXIMUM PENALTY OR FINE OF TWO THOUSAND DOLLARS
($2,000.00); ORDERING RECORDATION BY THE CITY SECRETARY IN THE DEED
RECORDS OF MIDLAND COUNTY, TEXAS; AND ORDERING PUBLICATION
(DEVELOPMENT SERVICES)

Deputy City Secretary Jan Hamilton read the caption of Ordinance No. 10115.

Mayor Payton opened the public hearing at 10:47 a.m. There being no one present wishing
to speak, the public hearing was immediately closed.

Council Member Robnett noted that staff recommendation is to deny. Development
Services Director Chuck Harrington reported that staff cannot support because no hardship
has been demonstrated. The applicant could not show that it could not be developed in
some other way. If Council decides to grant the special exception there are conditions in
the ordinance. Council Member Blong felt this was a great way to allow people to creatively
develop infill properties and Council should accommodate them.

John Norman moved to approve the second and final reading of Ordinance No. 10115;
seconded by Lori Blong.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

23. 2020-153 – RESOLUTION APPROVING THE ISSUANCE OF AN ORDER FINDING THE
UNCOMPLETED RESIDENTIAL STRUCTURE LOCATED ON LOT 3, BLOCK 2,
SOLOMON ESTATES ADDITION, CITY AND COUNTY OF MIDLAND, TEXAS
(GENERALLY LOCATED 5117 ALYSHEBA LANE, MIDLAND, TEXAS 79705) TO BE A
SUBSTANDARD BUILDING ANDORDERING THE OWNER(S) OF SAID BUILDING AND
LIENHOLDER(S) AND MORTGAGEE(S) HAVING AN INTEREST IN SAID BUILDING, IF
ANY, TO TAKE ABATEMENT ACTION AS SPECIFIED IN THE ORDER, AND, IF SAID
ABATEMENT ACTION IS NOT TAKEN, AUTHORIZING THE CITY OF MIDLAND TO
TAKE ABATEMENT ACTION (DEVELOPMENT SERVICES)

Building Official Jeff Pinkstaff reported the building was started in 2013 and has had five
permits and five contractors. The last active permit was issued in 2019 and expired May
2020. The structure remains uncompleted. A notice was sent with the items that need to
be abated or removed.

Council Member Robnett asked what happens if the abatement actions do not take
place. City Attorney John Ohnemiller reported they have 30 days to complete certain
repairs. If the owner does not take action, then the building official takes action to demo
the building and put a lien on the property. Council Member Robnett noted discussion
happened about putting in a total timeline for residential construction such as 2 years. Staff
reported that change would need to be changed by an Ordinance. Council Member Dufford
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added that the owner has always done just enough to get the building official to give them
another permit for six months. With the last storm they had items flying off of their roof
that could have killed someone. When asked the reason for the delays, staff noted it was
financial.

Mayor Payton opened the public hearing.

Frank Haigler speaking on behalf of the property owner, reported that he and the owner
made up a list of projects needed to get the property finished. It would take a minimum of
3 to 3.5 months to complete. When asked the reason for the delays, Mr. Haigler confirmed
it was financial problems and that the owner’s daughter has agreed to take financial
responsibility.

City Attorney John Ohnemiller reported that if Council wants to give more than 90 days,
the owner needs to submit a detailed plan establishing that the work cannot be reasonably
done in 90 days. The owner would have to meet with the building official to give updates
and would be required to post a security bond. He clarified that Council is not required to
give extra time.

At 11:01 a.m., Mayor Payton recessed the meeting to allow the City Attorney time to review
the code.

The meeting was reconvened at 11:05 a.m. Mr. Ohnemiller reported that based on what
was submitted, Council may provide additional time, but they are not required to do
so. There are certain amendments needed if Council wants to do that. He emphasized it is
not required and it is within Council’s right to proceed with the 30-day notice.

There being no one else wishing to speak, the public hearing was closed at 11:06 a.m.

Mayor Payton noted that the City has been dealing with this issue since 2013 and his
patience has worn out.

Jack Ladd moved to approve Resolution No. 2020-153; seconded by Michael Trost.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

MISCELLANEOUS

Mayor Payton noted that the Council would recess to Executive Session and then return to open
meeting downstairs to hear the remaining two items. Council met in Executive Session until
11:38 a.m.

Mayor Payton reconvened Regular Session at 11:46 a.m. with all Council Members present.

24. MOTION MAKING APPOINTMENTS TO VARIOUS BOARDS AND COMMISSIONS
(CITY SECRETARY’S OFFICE)
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Michael Trost moved to appoint Gena Linebarger to replace Earl Erdman, Howard “Butch”
Morgan to replace John Trischitti, Benjamin Fietz to replace Bill Dingus and Joshua Lorenz
to replace Keith Valentine on the Airport Planning & Development Board; seconded by Lori
Blong.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Lori Blong moved to reappoint Wes Reeves to the Airport Planning & Development Board;
seconded by Jack Ladd.

The motion passed by the following vote:
AYE: Payton, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: Robnett
ABSENT: None

Lori Blong moved to appoint Brandon Ofield to replace Ashlee Nelson on the Citizens
Development and Hotel/Motel Advisory Board; seconded by Jack Ladd.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Lori Blong moved to appoint Wes Gotcher to replace Marjorie McQuerry and Robert Lehrer
to replace Brandon Bradley on the Midland Housing Authority Commission; seconded by
Jack Ladd.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Jack Laddmoved to reappoint Dennis Bade on theMidland Housing Authority Commission;
seconded by Michael Trost.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None
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Lori Blong moved to reappoint E.J. Baldridge and Iris Foster to the Midland-Odessa Urban
Transit District Board; seconded by Spencer Robnett.

The motion by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Lori Blong moved to reappoint Court Adkins to the Oil and Gas Advisory Committee;
seconded by Spencer Robnett.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Lori Blong moved to move Lucy Sisniega from alternate member to regular member to
replace Warren Ivey on the Planning & Zoning Commission; seconded by Michael Trost.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Jack Laddmoved to appoint Emily Holeva as an alternate member of the Planning & Zoning
Commission; seconded by Spencer Robnett.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Lori Blong moved to appoint Zachary Deck to replace Joshua Sparks on the Planning &
Zoning Commission; seconded by Jack Ladd.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Michael Trost moved to reappoint Diane Williams to the Planning & Zoning Commission;
seconded by Jack Ladd.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
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NAY: None
ABSTAIN: None
ABSENT: None

Scott Dufford moved to move Stacey Grosse from alternate member to regular member to
replace Kevin Wilton on the Planning & Zoning Commission; seconded by Jack Ladd.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

Spencer Robnett moved to appoint Adrian Carasco as alternate member to the Planning
& Zoning Commission; seconded by Jack Ladd.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

25. 115-2020 – MOTION APPOINTING AN INTERIM CITY MANAGER, AND AUTHORIZING
THE MAYOR TO EXECUTE AN EMPLOYMENT AGREEMENT BETWEEN THE CITY OF
MIDLAND AND THE INTERIM CITY MANAGER

Spencer Robnett moved to appoint Robert Patrick as Interim City Manager; seconded by
Scott Dufford.

The motion passed by the following vote:
AYE: Payton, Robnett, Trost, Dufford, Norman, Ladd, Blong
NAY: None
ABSTAIN: None
ABSENT: None

EXECUTIVE SESSION

Mayor recessed the meeting to go to Executive Session at 11:08 a.m.

26. Pursuant to Texas Government Code § 551.101, the City Council will hold an Executive
Session, which is closed to the public, to discuss the following matters as permitted under
the following sections of the Texas Government Code:

a. Section 551.074, Personnel Matters
a.1. Deliberate the employment, evaluation, and duties of the Interim City Manager,

City Attorney, and City Secretary

Council met in Executive Session until 11:38 a.m. (Items 24 and 25 were heard
next.)
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All the business at hand having been completed, the meeting adjourned at 12:09 p.m.

PASSED AND APPROVED October 6, 2020.

Patrick Payton, Mayor
ATTEST:

Amy M. Turner, City Secretary
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2020-154

City Council Meeting

Item Number: 5
Meeting Date: October 6, 2020
To: City Council / City Manager
From: Regina Stephenson, Director
Subject: RESOLUTION APPROVING THE SOLE-SOURCE MASTER AGREEMENT 

FOR NEPTUNE WATER METERS AND ASSOCIATED PARTS FOR THE 
CUSTOMER SERVICE DIVISION OF THE FINANCE DEPARTMENT FROM 
CORE & MAIN, LP, AT A TOTAL COST NOT TO EXCEED $2,999,933.85 
(GENERAL SERVICES)

Purpose:

Approval of a resolution awarding a sole source agreement for Neptune water meters with 
encoders and all associated parts to Core & Main LP for a cost of $2,999,933.85  

Recommended City Council Action:

Approve

Fiscal Impact:

Funding is available in the FY21 Water and Sewer Operating Budget (300340-52195).

Discussion:

The Customer Service Division of the Finance Department is using automatic read water meters 
utilizing Neptune water meters and associated parts. Core & Main LP is the sole authorized 
distributor for the Neptune Technology Group in the state of Texas. According to Texas Local 
Government Code 252.022 (a)(7)(A), competitive bidding requirements do not apply to items 
that are available from only one source due to “patents”, copyrights, secret processes, or natural 
monopolies. Staff recommends awarding a sole source agreement based on unit prices for 
various water meters with encoders and parts to Core & Main LP for a cost of $2,999,933.85. 
Please see the attached memo from Tony Goyang, Customer Service Manager, for additional 
information.

PACKET 5.14 October 6, 2020



6
8
8

Therefore, please consider a resolution awarding a sole source agreement based on unit prices 
for various water meters with encoders and parts to Core & Main LP of El Paso, Texas for a cost 
of $2,999,933.85.

 
City Manager’s Office
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INTEROFFICE MEMORANDUM

TO: Regina Stephenson, General Service Director, Erica Martinez, Purchasing Manager

FROM: Tony Goyang, Customer Service Manager

SUBJECT:  Consider a Resolution approving the purchase of meters from Core & Main, 
Contractor for Neptune water meters and other Neptune parts.

DATE: September 10, 2020

The Customer Service Division is requesting approval of a resolution to purchase additional AMI meters 
from a sole source agreement for Neptune products from Core & Main for a Total Amount of 
$2,999,933.85.

 Only Core & Main can sell Neptune meters within our region. This agreement will run from October 1, 
2020 to September 30, 2021. This will allow us to align the master agreement to the fiscal 2021 year 
going forward.

The Customer Service Division continues its plan to convert all existing water meters to Neptune radio-
read meters.  This will allow quicker and more reliable meter readings. The new registers will also store 
96 days of hourly water consumption, which we can retrieve manually. This will provide us with more 
information to assist the water customers in determining any possible leaks and the cause.

 Switching to radio read meters is our first step in establishing an Advance Metering Infrastructure (AMI) 
for the City of Midland.   

This agreement is budgeted for 2021 Fiscal Year and will be paid from the Meter Shop Unit in the 
Water and Sewer Fund.
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RESOLUTION NO. ___________

RESOLUTION APPROVING THE SOLE-SOURCE
MASTER AGREEMENT FOR NEPTUNE WATER
METERS AND ASSOCIATED PARTS FOR THE
CUSTOMER SERVICE DIVISION OF THE FINANCE
DEPARTMENT FROM CORE & MAIN, LP, AT A
TOTAL COST NOT TO EXCEED $2,999,933.85

WHEREAS, the City of Midland’s Customer Service Division of the Finance

Department is establishing an Automatic Meter Interface System that requires the use of

Neptune Water Meters and associated parts; and

WHEREAS, Core & Main, LP, is the sole authorized distributor for the Neptune

Water Meters in Texas; and

WHEREAS, Core & Main, LP, has agreed to provide the City with the necessary

water meters and associated parts for its Automatic Meter Interface System at a total cost not

to exceed $2,999,933.85; and

WHEREAS, said water meters are proprietary in nature and are available only from

Core & Main, LP; and

WHEREAS, the City Council finds the price proposed for said water meters and

associated parts to be fair and reasonable; and

WHEREAS, the City Council finds it to be in the public interest to approve the sole-

source master agreement for said water meters and associated parts;

 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the Interim City Manager and the City Secretary are hereby

authorized and directed to execute and attest, respectively, on behalf of the City of Midland,

a sole-source master agreement with Core & Main, LP, for Neptune Water Meters and

associated parts for the Customer Service Division of the Finance Department at a total cost

not to exceed $2,999,933.85. Said contract being attached hereto as Exhibit A and

incorporated herein for all purposes.
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SECTION TWO.   That the City Comptroller is hereby authorized and directed to

pay Core & Main, LP, up to $2,999,933.85 from funds available in the FY21 Water and

Sewer Operating Budget (300340-52195) upon proper receipt of invoices or statements

approved by the City Manager’s Office.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by

the following vote:  

    Council members voting “AYE”:

Council members voting “NAY”:

_________________________________
Patrick N. Payton, Mayor

ATTEST:

_________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

________________________________
Robert Patrick, Interim City Manager

APPROVED AS TO CONTENT 
AND COMPLETENESS:

________________________________
Regina Stephenson, General Services Director
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________________________________
Mark Mason, Finance Director

APPROVED ONLY AS TO FORM:

________________________________
John Ohnemiller, City Attorney
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MIDLAND 
p~~ 

Master Agreement 
#21000056 

For 
Water Meters with encoder registers and miscellaneous parts 

THIS AGREEMENT, made this 23rd day of September, 2020, by and between the City of Midland, Texas, 
a home rule municipal corporation, hereinafter referred to as "City", and Core & Main LP, hereinafter referred to 
as "Company". 

1. Company agrees to sell Water Meters with encoder registers and miscellaneous parts listed in the attached 
Exhibit "A", as submitted by Company, which shall conform to the City's specifications set forth in that request, 
being incorporated herein and made a part of this agreement for all purposes. 

Total Projected Cost: $2,999,933.85 

The above stated prices shall remain in effect for the full term of this agreement. 

2. Said Water Meters with encoder registers and miscellaneous parts are to be delivered in such quantities 
and at such time as designated by the Purchasing Manager of City. The total quantity of products which City is 
obliged to purchase shall be the total of the quantities from time to time ordered by the Purchasing Manager of 
City, and which are delivered and accepted. 

3. Payment by City shall be made within 30 days after receipt of invoices from Company which shall be 
subject to verification as to quantities and quality delivered as herein provided. 

4. Such Water Meters with encoder registers and miscellaneous parts shall be delivered to City's Meter Shop, 
1602 E Orchard, Midland, Texas. Freight and delivery charges are included in the purchase prices stated above. 

5. The term of this agreement shall be for a period of Ll month(s) commencing on October 1, 2020, and 
terminating on September 30, 2021 unless sooner terminated as provided in this agreement. City may at its option, 
renew this agreement for a period of one additional year. In order to exercise this option, City must give Company 
notice of its intent to renew not less than 30 days prior to the expiration of this agreement. 

In the event no funds or insufficient funds are appropriated and budgeted or are otherwise unavailable in 
any fiscal period for master agreement payments due under the master agreement, then this master agreement 
shall terminate on the last day of the fiscal period for which full appropriations were made, without penalty or 
expense to City of any kind whatsoever. 

6. lf Company fails in any manner to fully perform and carry out each and all of the terms, covenants and 
conditions of this agreement, Company shall be in default and notice in writing shall be given it of such default 
by the Purchasing Manager of City. If Company fails to cure such default within 30 days of such notice, City, 
acting by and through the Purchasing Manager, may at its option terminate and cancel this agreement, and, at the 
expense of Company, complete the agreement or cause the same to be completed. 

In the event of such termination, all monies due Company under the terms of this agreement shall be 
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retained by City, but such retention shall not release Company from liability for its default. In such event, 
however, Company will be credited with the amount of money so retained toward any amount by which the cost 
of completion of the agreement, as above provided, exceeds the agreement price. 

Such termination shall not effect or terminate any of the rights of City as against Company then existing, 
or which may thereafter accrue because of such default, and the foregoing provision shall be in addition to all 
other rights and remedies available to City under the law. 

The waiver of a breach of any term, covenant or condition hereof shall not operate as a waiver of any 
subsequent breach of the same or any other term, covenant or condition hereof. 

7. Assignment: Company shall not, either directly or indirectly, assign all or any part of this agreement or 
any interest, right or privilege herein, without the prior written consent of City. The issue on whether or not to 
grant consent to an assignment is in the sole discretion of City. 

8. Governing Law & Venue: This agreement shall be governed by the laws of the State of Texas. All 
performance and payment made pursuant to this agreement shall be deemed to have occurred in Midland County, 
Texas. Exclusive venue for any claims, suits or any other action arising from or connected in any way to this 
agreement or the performance of this agreement shall be in Midland County, Texas. The obligations and 
undertakings of each of the parties to this agreement shall be deemed to have occurred in Midland County, Texas. 

9. WAIVER OF ATTORNEY FEES: BY EXECUTING THIS AGREEMENT, COMPANY AGREES 
TO WAIVE AND DOES HEREBY KNOWINGLY, CONCLUSIVELY, VOLUNTARILY AND 
INTENTIONALLY WAIVE ANY CLAIM IT HAS OR MAY HA VE IN THE FUTURE AGAINST CITY, 
REGARDING THE AW ARD OR ATTORNEY'S FEES, WHICH ARE IN ANY WAY RELATED TO 
THE AGREEMENT, OR THE CONSTRUCTION, INTERPRETATION OR BREACH OF THE 
AGREEMENT. COMPANY SPECIFICALLY AGREES THAT IF COMPANY BRINGS OR 
COMMENCES ANY LEGAL ACTION OR PROCEEDING RELATED TO THIS AGREEMENT, THE 
CONSTRUCTION, INTERPRETATION, VALIDITY OR BREACH OF THIS AGREEMENT, 
INCLUDING BUT NOT LIMITED TO ANY ACTION PURSUANT TO THE PROVISIONS OF THE 
TEXAS UNIFORM DECLARATORY JUDGMENTS ACT (TEXAS CIVIL PRACTICE AND 
REMEDIES CODE SECTION 37.001, ET SEQ., AS AMENDED), OR CHAPTER 271 OF THE TEXAS 
LOCAL GOVERNMENT CODE, COMPANY AGREES TO ABANDON, WAIVE AND RELINQUISH 
ANY AND ALL RIGHTS TO THE RECOVERY OF ATTORNEY'S FEES TO WHICH COMPANY 
MIGHT OTHERWISE BE ENTITLED. 

COMPANY AGREES THAT THIS IS THE VOLUNTARY AND INTENTIONAL 
RELINQUISHMENT AND ABANDONMENT OF A PRESENTLY EXISTING KNOWN RIGHT. 
COMPANY ACKNOWLEDGES THAT IT UNDERSTANDS ALL TERMS AND CONDITIONS OF THE 
AGREEMENT. COMPANY FURTHER ACKNOWLEDGES AND AGREES THAT THERE WAS AND 
IS NO DISPARITY OF BARGAINING POWER BETWEEN CITY AND COMPANY. THIS SECTION 
SHALL NOT BE CONSTRUED OR INTERPRETED AS A WAIVER OR GOVERNMENTAL 
IMMUNITY. 

COMPANY AND CITY ARE RELYING ON THEIR OWN JUDGMENT. EACH PARTY 
HAD THE OPPORTUNITY TO DISCUSS THIS AGREEMENT WITH COMPETENT LEGAL 
COUNSEL PRIOR TO ITS EXECUTION. 

10. RELEASE: NOTWITHSTANDING ANY OTHER PROVISION, COMPANY HEREBY 
RELEASES, ACQUITS, RELINQUISHES AND FOREVER DISCHARGES CITY, CITY'S 
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EMPLOYEES AND OFFICERS, FROM ANY AND ALL DEMANDS, CLAIMS, DAMAGES OR 
CAUSES OF ACTION OF ANY KIND WHATSOEVER WHICH COMPANY HAS OR MIGHT HAVE 
IN THE FUTURE, INCLUDING BUT NOT LIMITED TO BREACH OF CONTRACT, QUANTUM 
MERUIT, CLAIMS UNDER THE DUE PROCESS AND TAKINGS CLAUSES OF THE TEXAS AND 
UNITED STATES CONSTITUTIONS, TORT CLAIMS, OR CITY'S NEGLIGENCE. 

11 . Independent Contractor: It is expressly understood and agreed that Company shall perform all work 
and services described herein as an independent contractor and not as an officer, agent, servant, or employee of 
City; that Company shall have exclusive control of, and the exclusive right to control the details of the services 
and work to be performed hereunder, and all persons performing the same; and shall be solely responsible for the 
acts and omissions of its officers, agents, employees, contractors and subcontractors; that the doctrine of 
respondeat superior shall not apply as between City and Company, its officers, agents, employees, contractors and 
subcontractors; and that nothing herein shall be construed as creating a partnership or joint enterprise between 
City and Company. No person performing any of the work and services described hereunder by Company shall 
be considered an officer, agent, servant or employee of City. Further, it is specifically understood and agreed that 
nothing in this agreement is intended or construed as creating a "Community of Pecuniary Interest" or an "Equal 
Right of Control" which would give rise to vicarious liability. 

Company shall be an independent contractor under this agreement and shall assume all of the rights, 
obligations and liabilities, applicable to it as such independent contractor hereunder. City does not have the power 
to direct the order in which the work is done. City shall not have the right to control the means, methods or details 
of Company 's work. Company shall assume exclusive responsibility for the work. Company is entirely free to 
do the work in its own way. 

12. NOTICE OF ALLEGED BREACH; STATUTORY PREREQUISITES 

As a condition precedent to filing suit for alleged damages incurred by an alleged breach of an express or implied 
provision of this agreement, Company or his legal representative, shall give the City Manager, or any other 
reasonable official of City, notice in writing (consisting of one original and seven copies of notice attached to a 
copy of this agreement) of such damages, duly verified, within one-hundred-twenty (120) days after the same has 
been sustained. The discovery rule does not apply to the giving of this notice. The notice shall include when, 
where and how the damages occurred, the apparent extent thereof, the amount of damages sustained, the amount 
for which Company will settle, the physical and mailing addresses of Company at the time and date the claim was 
presented and the physical and mailing addresses of Company for the six months immediately preceding the 
occurrence of such damages, and the names and addresses of the witnesses upon whom Company relies to 
establish its claim; and a failure to so notify the City Manager within the time and manner provided herein shall 
exonerate, excuse and except City from any liability whatsoever. City is under no obligation to provide notice to 
Company that Company' s notice is insufficient. City reserves the right to request additional information regarding 
the claim. Said additional information shall be supplied within thirty (30) days after receipt of notice. 

The statutory prerequisites outlined herein constitute jurisdictional requirements pursuant to Section 271.154 of 
the Texas Local Government Code and Section 311 .034 of the Texas Government Code. Notwithstanding any 
other provision, Company' s failure to comply with the requirements herein shall perpetually bar Company's claim 
for damages under Chapter 271 of the Texas Local Government Code, and Section 311.034 of the Texas 
Government Code, regardless if City has actual or constructive notice or knowledge of said claim or alleged 
damages. Company agrees that the requirements of this entire agreement are reasonable. 

13 . Thit·d Party Beneficiary: City's approval of this Agreement does not create a third party beneficiary. 
There is no third party beneficiary to this Agreement. No person or entity who is not a party to this Agreement 
shall have any third party beneficiary or other rights hereunder. 

14. Govemmental Immunity: By executing this agreement, the City is not waivmg its right of 
governmental immunity. City is retaining its immunity from suit. City is not granting consent to be sued by 

PACKET 5.22 October 6, 2020



legislative resolution or action. 
THERE IS NO WAIVER OF GOVERNMENT AL IMMUNITY. 

15. Consideration: The terms of this master agreement are supported by good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged by the parties named herein. 

16. Compliance: Company agrees that it shall comply with Texas Government Code Section 2252.908, et 
seq. , as amended. Company agrees that it shall comply with Texas Local Government Code Section 176.006, et 
seq., as amended. 

17. To the extent that Tex. Gov' t Code section 2270.002 applies to this Agreement, Company hereby verifies 
that Company does not boycott Israel and will not boycott Israel during the term of this Agreement. If Tex. Gov' t 
Code section 2270.002 does not apply to this Agreement, such verification is not required, and Company shall be 
deemed to have not made such verification. 

18. Records Retention and Production of Information. To the extent that this Agreement is a contract 
described by Section 552.371 of the Texas Government Code, Company shall (1) preserve all contracting 
information related to the Agreement as provided by the records retention requirements applicable to City for the 
duration of the contract, (2) promptly provide to City any contracting information related to the Agreement that 
is in the custody or possession of Company on request of City, and (3) on completion of the Agreement, either (i) 
provide at no cost to City all contracting information related to the Agreement that is in the custody or possession 
of Company or (ii) preserve the contracting information related to the Agreement as provided by the records 
retention requirements applicable to City. 

19. Public Information. To the extent that this Agreement is a contract described by Section 552.371 of the 
Texas Government Code, Company agrees as follows in accordance with Section 552.372(b) of the Texas 
Government Code: The requirements ofSubchapter J, Chapter 552, Government Code, may apply to this contract, 
and the contractor or vendor agrees that the contract can be terminated if the contractor or vendor knowingly or 
intentionally fails to comply with a requirement of that subchapter. 

20. Conflict of Terms. If a conflict of terms or language exists between (i) any of the provisions of this 
Agreement and (ii) any of the provisions contained in Exhibit A, precedence shall be given to the provisions of 
this Agreement. For the avoidance of any doubt, the provisions contained in this Agreement shall supersede any 
and all conflicting provisions contained in Exhibit A. 
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EXECUTED IN DUPLICATE the day and year first above mentioned. 

THE CITY OF MIDLAND, TEXAS 

By: __________ _ 
Robert Patrick, Interim City Manager 

ATTEST 

Amy M. Turner, City Secretary 

APPROVED ONLY AS TO FORM 

John Ohnemiller, City Attorney 

COMPANY: 

By: 

Name: 

Title: 

STATE OF § 

§ 

COUNTY OF § 

BEFORE ME, the undersigned authority, on this __ day of ____ , 20 __ personally appeared, 

'-----------' an officer of Core & Main LP, known to me to be the person and official whose name 

is subscribed to the forgoing instrument, and acknowledged to me that he executed the same as the act and deed 

of said corporation, for the purposes and consideration therein expressed, and in the capacity therein stated. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the __ day of _____ ~ 20 

Notary Public, State of Texas 
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EXHIBIT"A" 

Bid Proposal for Midland 2020-21 AMR Meter 

Contract 

CITY OF MIDLAND 
1606 ORCHARD 

MIDLAND, TX 79701 

Contact: Tony Goyang 

tgoyang@m id landtexas.gov 

Sales Representative 
Arnold Osuna 

(M) 915-449-0418 

(T) 915-590-6922 

(F) 915-590-7034 

Arnold .Osuna@coreandmain.com 

09/04/2020 - 3:00 PM Actual taxes may vary 

Job 
Midland 2020-21 AMR Meter Contract 

Bid Date : 09/11/2020 

Bid#: 1475190 

Core & Main 
930 Pendale Rd 

El Paso, TX 79907 

(T) 915-590-6922 

Page 1of2 
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9/4/2020 

Bid Proposal for Midland 2020-21 AMR Meter Contract 

CITY OF MIDLAND 

Bid Date: 09/11/2020 

Core & Main 1475190 

Seq# Qty Description 

10 
12000 

TlO 5/8X3/4 R900I PROCODER USG BRZ BTM 302 B&N 6' EXT ANTENNA TEST DATA 

1
ED2B21RP\NG11S2326 

20 2055 
TlO 1 R900I PROCODER USG BRZ BTM 302 B&N 6' EXT ANTENNA TEST DATA 
ED2F21RP\NG11S2326 

!~ 1 236 1-1/2 T-10 OVAL P-CODER SA PIT GAL ED2H11RPHG21S2294 
. 155 : ET4AR\NG3SG89 2 HP TURBINE MTR R900I ENHANCED GAL \N/EXT. ANT. NO LEAD 

50 20 ET4BR\NG3SG90 3 HPT ECODER PIT R900I 20' EXT ANT NO LEAD 

60 20 ET4CR\NG3SG90 4" HPTTURBINE R9 001 METER \N/ 20'EXT ANTENNA PIT GAL; NO 
LEAD 

70 10 6 HPT MTR PROCODER R9001 6 ' EXT ANTENNA USG ET4DRP\NG11SG89 

------

Branch Terms: 

Units 

EA 

EA 

EA 
EA 
EA 

EA 

EA 

Core & Main 

930 Pendale Rd 

El Paso, TX 79907 

Phone: 915-590-6922 

Fax: 915-590-7034 

Price Ext Price 

185.50 2, 226,000.00 

243.30 499,981.50 

433.50 102,306.00 
599.89 92,982.95 

1,377.65 27,553.00 

1,495.95 29,919.00 

2,119.14 21,191.40 
Sub Total 2,999,933.85 

Tax 0.00 

Total 2 999 933.85 

UNLESS OTHERWISE SPECIFIED HEREIN, PRICES QUOTED ARE VALID IF ACCEPTED BY CUSTOMER AND PRODUCTS ARE RELEASED BY 
CUSTOMER FOR MANUFACTURE WITHIN THIRTY (30) CALENDAR DAYS FROM THE DATE OF THIS QUOTATION. CORE & MAIN LP 
RESERVES THE RIGHT TO INCREASE PRICES UPON THIRTY (30) CALENDAR DAYS' NOTICE TO ADDRESS FACTORS, INCLUDING BUT 
NOT LIMITED TO, GOVERNMENT REGULATIONS, TARIFFS, TRANSPORTATION, FUEL AND RAW MATERIAL COSTS. DELIVERY WILL 
COMMENCE BASED UPON MANUFACTURER LEAD TIMES. ANY MATERIAL DELIVERIES DELAYED BEYOND MANUFACTURER LEAD 
TIMES MAY BE SUBJECT TO PRICE INCREASES AND/OR APPLICABLE STORAGE FEES. THIS BID PROPOSAL IS CONTINGENT UPON 
BUYER'S ACCEPTANCE OF SELLER'S TERMS AND CONDITIONS OF SALE, AS MODIFIED FROM TIME TO TIME, WHICH CAN BE FOUND 
AT: httP-s://coreandmain.comaandC/ 

09/04/2020 - 3:00 PM Actual taxes may vary Page 2 of 2 

https://ps.coreand ma in .com/app-pages/6 .125.1 /printb id#bid ld=14 75190&printBidStatus=final&showAverages=1 &show Bold BodyComments=1 &bodyC .. 2/2 
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November 21, 2019

Tony Goyang
City of Midland 
Customer Service Manager

Tony,

I am writing this letter to confirm that Core and Main is the sole authorized 
distributor for Neptune Technology Group Products for the City of Midland 
and the entire State of Texas.  

Core and Main handles our full line of Neptune Meters, Radio Frequency 
Meter Reading Systems, and parts. Their local sales person for the City of 
Midland is Arnold Osuna and he can be reached at (915) 449-0418. Core and 
Main also has a Meter and System Specialist on board that covers the 
Permian Basin area and his name is Ray Richardson and he can be reached at 
(505) 400-6464. 

If you have any question or need anything else please give me a call at (281) 
794-3133. We appreciate your business.

Sincerely,

Charlie Trimble
Senior Territory Manager
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2020-155

City Council Meeting

Item Number: 6
Meeting Date: October 6, 2020
To: City Council / City Manager
From: Regina Stephenson, Director
Subject: RESOLUTION AUTHORIZING THE EXECUTION OF A PROFESSIONAL 

SERVICES AGREEMENT WITH FREESE AND NICHOLS, INC., FOR THE 
ANALYSIS AND DESIGN FOR THE REPLACEMENT OF THE WATER 
SOURCE FOR THE MIDLAND INTERNATIONAL AIR AND SPACE PORT 
WATER SYSTEM FOR THE UTILITIES DEPARTMENT FOR A COST OF 
$323,296.00; AND APPROVING $64,660.00 FOR CONTINGENCIES 
(GENERAL SERVICES)

Purpose:

Approval of a resolution awarding a professional services agreement to Freese and Nichols, Inc. 
for the analysis and design for the replacement of the water source for the Midland International 
Air & Space Port water system for a cost of $323,296.00 plus $64,660.00 in contingencies for a 
total amount not to exceed of $387,956.00.

Recommended City Council Action:

Approve

Fiscal Impact:

Funds are available in the Utilities Fund and are hereby transferred to a capital project in Fund 
305.

Discussion:

Resolution 2020-091 approved the selection of six (6) engineering firms to provide professional 
services for On-call Engineering Services. Freese and Nichols, Inc. was one of the engineering 
firms that was selected. Staff recommends awarding a professional services agreement to 
Freese and Nichols, Inc. for the analysis and design for the replacement of the water source for 
the Midland International Air & Space Port water system. Please see the attached memo from 
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Carl Craigo, Utilities Director, for additional information.

Therefore, please consider a resolution awarding a professional services agreement to Freese 
and Nichols, Inc. for the analysis and design for the replacement of the water source for the 
Midland International Air & Space Port water system for a cost of $323,296.00 plus $64,660.00 
in contingencies for a total amount not to exceed of $387,956.00

 
City Manager’s Office
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Utilities Administration, WPCP, Spraberry Farm, MBR, W & WW Maintenance, WPP,
Environmental Compliance, Paul Davis Well Field and Airport Well Field & Tower Ops

INTEROFFICE MEMORANDUM

TO: Regina Stephenson, General Services Director

FROM: Carl Craigo, PE, Utilities Director

SUBJECT: Consider a Resolution approving a contract with Freese and Nichols, Inc. for a 
Professional Service Agreement for the analysis and design for the replacement of the 
water source of the City of Midland International Airport water system

DATE: March 24, 2020

This project will analyze the ability to replace the water source at the International Airport water system 
from the current source (water wells around the airport) to the Tbar water source.    This project will 
have Freese and Nicholas, Inc. an approved on call engineer (Resolution 2020-091) perform the task.

The water wells around the airport where installed in the 1930s by the army corps of engineers.  The 
source serves the area around the airport and the airport for potable water.  The groundwater has 
lowered to the point that some of the wells used to pull the water out no longer have the ability to 
provide water.  The area also has two known ground plums of contamination that have not reached the 
groundwater but have started to migrate to the groundwater.  The Tbar system has the capacity to 
serve this area with most infrastructure already in place.  Freese and Nicholas will evaluate and design 
the needed changes to replace the water source under this agreement and assist with TCEQ 
regulations and procedures for this venture.  

The scope of services is on an hourly basis with an amount of $323,296 and a contingency of 
$64,660 for a not to exceed amount of $387,956. This will be paid for with Utilities Admin FY21 
Operating Fund.
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE EXECUTION OF A
PROFESSIONAL SERVICES AGREEMENT WITH
FREESE AND NICHOLS, INC., FOR THE ANALYSIS
AND DESIGN FOR THE REPLACEMENT OF THE
W A T E R  S O U R C E  F O R  TH E  M I D L AN D
INTERNATIONAL AIR AND SPACE PORT WATER
SYSTEM FOR THE UTILITIES DEPARTMENT FOR A
COST OF $323,296.00; AND APPROVING $64,660.00 FOR
CONTINGENCIES

WHEREAS, the City Council approved Resolution No. 2020-091 selecting six

engineering firms to provide professional services for engineering designs and studies on an

as-needed basis; and

WHEREAS, the Utilities Department has selected Freese and Nichols, Inc., to

provide analysis and design for the replacement of the water source for the Midland

International Air and Space Port water system for the Utilities Department; and

WHEREAS, Freese and Nichols, Inc., has agreed to perform said professional

services at a cost of $323,296.00; and

WHEREAS, the City Council finds that Freese and Nichols, Inc., is qualified to

perform said professional services; and

WHEREAS, the City Council finds that the professional fees proposed by Freese and

Nichols, Inc., are consistent with and not higher than the recommended practices and fees

published by the applicable professional associations and do not exceed any maximum

provided by law; and

WHEREAS, the City Council finds that Freese and Nichols, Inc., provides

professional services for a fair and reasonable price; and

WHEREAS, the City Council finds it to be in the public interest to execute a

professional services agreement with Freese and Nichols, Inc., as the most highly qualified

provider of said professional services based on demonstrated competence, knowledge, and

qualifications and on the reasonableness of the proposed fee for the services; and

WHEREAS, the City Council finds it to be in the public interest to approve

PACKET 6.38 October 6, 2020



$64,660.00 for contingencies;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the City Manager and City Secretary are hereby authorized

and directed to execute and attest, respectively, on behalf of the City of Midland, a

professional services agreement with Freese and Nichols, Inc., for said professional services.

A copy said agreement is attached hereto as Exhibit “1” and incorporated herein for all

purposes.

SECTION TWO. That the sum of $64,660.00 for contingencies is hereby approved

for said agreement.

SECTION THREE. That funds are available in the Utilities Funds and are hereby

transferred to a capital project in Fund 305.

SECTION FOUR. That the City Comptroller is hereby authorized and directed to pay

Freese and Nichols, Inc., from funds available in the capital project in Fund 305 upon receipt

of proper invoices or statements approved by the City Manager.

On motion of Council member ____________, seconded by Council member

____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of ____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

______________________________
Patrick N. Payton, Mayor

2
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ATTEST:

________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

________________________________
Robert Patrick, Interim City Manager

APPROVED AS TO CONTENT
AND COMPLETENESS:

________________________________
Carl Craigo, Utilities Director

APPROVED ONLY AS TO FORM:

________________________________
John Ohnemiller, City Attorney

3S:\Resolutions\Purchase\2020\Contracts\Authorize PSA - Air and Space Port Replacement Water Source - Freese and Nichols.wpd
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Exhibit "1" 

PROFESSIONAL SERVICES AGREEMENT 

THIS AGREEMENT is made and effective the -1!h_day of October 2020, by and between 

the CITY OF MIDLAND, TEXAS, a municipal corporation, hereinafter called "CITY," and, 

Freese and Nichols, Inc. hereinafter referred to as "COMPANY." 

ARTICLE I. PURPOSE 

The purpose of this Agreement is to state the terms and conditions under which COMP ANY 

shall perform analysis and design for the replacement of the water source of the City of Midland 

International Air& Space Port water system. 

ARTICLE II. SERVICES TO BE PERFORMED 

1. COMP ANY shall provide those services described in Exhibit "A" . 

2. COMPANY shall perform the services described in Exhibit "A" (1) with the professional skill 

and care ordinarily provided by competent engineers practicing in the same or similar locality and under 

the same or similar circumstances and professional license and (2) as expeditiously as is prudent 

considering the ordinary professional skill and care of a competent engineer. COMP ANY represents 

that any employee who performs services under this Agreement shall be fully qualified and 

competent to perform the services described in Exhibit "A" . 

ARTICLE III. FINANCIAL CONSIDERATIONS 

CITY agrees to pay COMPANY in an amount not to exceed $323.296.00 for the professional 

services described in Exhibit " A" CITY agrees to pay COMP ANY according to the schedule set forth in 

Exhibit "A", which is attached hereto and incorporated herein for all purposes, upon presentation of a 

monthly invoice. The monthly invoice shall set forth all service fees for the month and those expenses 

described in Exhibit "A" incurred during the previous month which have received advance written 

approval from the City Manager. The City Manager must approve all additional expenses and 

reimbursable expenses in advance. Within 30 days of the date COMP ANY's invoice is received by CITY, 

CITY shall pay the full amount of such invoice; provided, however, that if CITY objects to any portion of 

an invoice, CITY shall notify COMPANY ofCITY's objection and the grounds therefor within 15 days 

of the date of receipt of the invoice, and the parties immediately shall make every effort to settle the 

disputed portion of the invoice. CITY in any event shall pay every portion of the invoice that is not in 

dispute within the 30-day period for payment 

Page l of 10 
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ARTICLE IV. TERM 

The term of this Agreement shall be from October 7, 2021 until the project is completed or the Agreement 

is terminated as provided below. 

ARTICLE V. TERMINATION AT WILL 

Either Party may terminate this Agreement at will for no or any reason upon giving at least one­

hundred eighty ( 180) days written notice. The parties to this Agreement understand and agree that 

it is in within either Party's discretion to cancel the Agreement during the term of the Agreement 

without penalty. Both Parties have no expectation and have received no guarantee that this 

Agreement will not be terminated before the end of the Agreement term. The parties have 

bargained for the flexibility of terminating this Agreement upon tender of the requisite notice at 

any time during the term of the Agreement. All work and services under the Agreement shall be 

suspended upon termination of the Agreement becoming effective. 

ARTICLE VI. ASSIGNMENT 

COMPANY shall not, either directly or indirectly, assign all or any part of this Agreement or any 

interest, right or privilege herein, without the prior written consent of CITY. The issue on whether 

or not to grant consent to an assignment is in the sole discretion of CITY. 

ARTICLE VII. OWNERSHIP AND CONFIDENTIALITY OF DOCUMENTS AND 

OTHER WORK PRODUCT 

All reports, information and other data ("instruments of service"), given to, prepared or assembled by 

COMPANY under this Agreement, and any other related documents or items shall become the sole 

property of CITY and shall be delivered to CITY, without restriction, except that COMPANY 

may make copies of any and all instruments of service for its files . CITY shall not make any 

modification to the plans and specifications or make them available for use by third parties 

without the prior written authorization of COMP ANY, which consent shall not be unreasonably 

withheld. 

ARTICLE VIII. INDEPENDENT CONTRACTOR 

It is expressly understood and agreed that COMPANY shall perform all work and services 

described herein as an independent contractor and not as an officer, agent, servant or employee of 

CITY; that COMPANY shall have exclusive control of and the exclusive right to control the details 

Page 2 of 10 
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of the services and work performed hereunder, and all persons performing the same; and shall be 

solely responsible for the acts and omissions of its officers, agents, employees, contractors and 

subcontractors; that the doctrine of respondeat superior shall not apply as between CITY and 

COMPANY, its officers, agents, employees, contractors and subcontractors; and that nothing 

herein shall be construed as creating a partnership or joint enterprise between CITY and 

COMPANY. No person performing any of the work and services described hereunder by 

COMPANY shall be considered an officer, agent, seivant or employee of CITY. Further, it is 

specifically understood and agreed that nothing in this Agreement is intended or shall be construed 

as creating a "Community of Pecuniary Interest" or " An Equal Right of Control" which would 

give rise to vicarious liability. COMPANY shall be an independent contractor under this 

Agreement and shall assume all of the rights, obligations and liabilities, applicable to it as such 

independent contractor hereunder. CITY does not have the power to direct the order in which the 

work is done. CITY shall not have the right to control the means, methods or details of 

COMPANY' S work. COMPANY shall assume exclusive responsibility for the work. 

COMPANY is entirely free to do the work in its own way. 

ARTICLE IX. INSURANCE 

COMPANY shall at all times during the term of this Agreement maintain and keep in full force 

and effect insurance in the following types and minimum amounts with companies authorized to 

do business in the State of Texas: 

Commercial General Liability (including Contractual liability): 

-Personal Injury: $1 ,000,000.00 per person 

$1 ,000,000.00 per occurrence 

-Property Damage: 

Business Automobile Liability: 

Workers' Compensation: 

Employers' Liability: 

$500,000.00 per occurrence 

$250,000.00 combined single limit -

Personal lnj ury and Property Damage 

Statutory limits 

$500,000.00 per accident or occurrence 

The Commercial General Liability shall be on a per project aggregate, including completed 

operations, and shall be on a claims-occurred basis. This insurance shall name CITY as an 

additional insured and waive subrogation in favor of CITY. 

The Business Automobile Liability insurance provided by COMPANY shall cover any 

auto for bodily injury and property damage, including owned vehicles, hired and non-city vehicles, 

and employee non-ownership, and the amount of such policy shall be a minimum of $250,000.00 
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covering any vehicle used for the execution of the work that is the subject of this Agreement. This 

insurance shall name CITY as an additional insured and waive subrogation in favor of CITY. 

The Workers' Compensation coverage provided by COMPANY shall inure to the benefit 

of employees injured during the course and scope of their employment by COMPANY pursuant 

to this Agreement. The Workers' Compensation shall waive all rights of subrogation in favor of 

CITY. 

All insurance required pursuant to this Agreement shall provide for a waiver of subrogation 

m favor of CITY. All insurance required pursuant to this Agreement, except for Workers ' 

Compensation Insurance, shall name CITY as an additional insured on a claims occurred basis. 

CITY shall be provided the notice by COMPANY'S insurance provider not later than thirty (30) 

days prior to any reduction or termination of such coverage. 

COMPANY shall contractually require all contractors, subcontractors, and sub­

subcontractors that work on any portion of the work that is the subject of this Agreement to obtain 

insurance coverage that meets or exceeds the policy requirements and minimum amounts specified 

herein. All contractors, subcontractors, and sub-subcontractors shall obtain insurance policies that 

provide blanket waivers of subrogation in favor of the City of Midland and policies that name the 

City of Midland as an additional insured on a claims occurred basis (except workers' 

compensation). 

The parties agree that, prior to the execution of the Agreement, COMP ANY shall provide 

one or more certificates of insurance specifically stating that these requirements have been met 

and subject to the approval of CITY. CITY shall not be required to provide any insurance 

whatsoever pursuant to this Agreement. 

COMP ANY certifies that the certificate of insurance provided as required herein complies 

with the requirements of Chapter l 811 of the Texas Insurance Code. COMP ANY shal 1 not use an 

unapproved certificate of insurance or insert inappropriate language on a certificate. Compliance 

with state law is the sole responsibility of COMPANY. 

ARTICLE X. ATTORNEY FEES 

BY EXECUTING THIS AGREEMENT, COMPANY AGREES TO WAIVE AND DOES 

HEREBY KNOWINGLY, CONCLUSIVELY, VOLUNTARILY AND INTENTIONALLY 

WAIVE ANY CLAIM IT HAS OR MAY HA VE IN THE FUTURE AGAINST CITY, 

REGARDING THE AWARD OF ATIORNEY'S FEES, WHICH ARE IN ANY WAY 

RELATED TO THE AGREEMENT, OR THE CONSTRUCTION, INTERPRETATION 

OR BREACH OF THE AGREEMENT. COMPANY SPECIFICALLY AGREES THAT IF 
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COMPANY BRINGS OR COMMENCES ANY LEGAL ACTION OR PROCEEDING 

RELATED TO THIS AGREEMENT, THE CONSTRUCTION, INTERPRETATION, 

VALIDITY OR BREACH OF THIS AGREEMENT, INCLUDING BUT NOT LIMITED 

TO ANY ACTION PURSUANT TO THE PROVISIONS OF THE TEXAS UNIFORM 

DECLARATORY JUDGMENTS ACT (TEXAS CIVIL PRACTICE AND REMEDIES 

CODE SECTION 37.001, ET SEQ., AS AMENDED), OR CHAPTER 271 OF THE TEXAS 

LOCAL GOVERNMENT CODE, COMPANY AGREES TO ABANDON, WAIVE AND 

RELINQUISH ANY AND ALL RIGHTS TO THE RECOVERY OF ATTORNEY'S FEES 

TO WHICH COMPANY MIGHT OTHERWISE BE ENTITLED. 

COMPANY AGREES THAT THIS IS THE VOLUNTARY AND INTENTIONAL 

RELINQUISHMENT AND ABANDONMENT OF A PRESENTLY EXISTING KNOWN 

RIGHT. COMPANY ACKNOWLEDGES THAT IT UNDERSTANDS ALL TERMS AND 

CONDITIONS OF THE AGREEMENT. COMPANY FURTHER ACKNOWLEDGES 

AND AGREES THAT THERE WAS AND IS NO DISPARITY OF BARGAINING POWER 

BETWEEN CITY AND COMPANY. THIS SECTION SHALL NOT BE CONSTRUED OR 

INTERPRETED AS AW AIVER OF GOVERNMENTAL IMMUNITY. 

COMPANY AND CITY ARE RELYING ON THEIR OWN JUDGMENT. EACH PARTY 

HAD THE OPPORTUNITY TO DISCUSS THIS AGREEMENT WITH COMPETENT 

LEGAL COUNSEL PRIOR TO ITS EXECUTION. 

ARTICLE XI. GOVERNMENTAL IMMUNITY 

By executing this agreement CITY is not waiving its right of governmental immunity. CITY is 

retaining its immunity from suit. CITY is not granting consent to be sued by legislative resolution 

or action. 

THERE IS NO WAIVER OF GOVERNMENTAL IMMUNITY. 

ARTICLE XII. NO THIRD PARTY BENEFICIARIES 

CITY'S approval of this agreement does not create a third party beneficiary. There is no third party 

beneficiary to this Agreement. No person or entity who is not a party to this Agreement shall have 

any third party beneficiary or other rights hereunder. 

ARTICLE Xlll. RELEASE 

NOTWITHSTANDING ANY OTHER PROVISIONS, COMPANY HEREBY RELEASES, 
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ACQUITS, RELINQUISHES AND FOREVER DISCHARGES CITY, CITY'S 

EMPLOYEES AND OFFICERS, FROM ANY AND ALL DEMANDS, CLAIMS, 

DAMAGES, OR CAUSES OF ACTION OF ANY KIND WHATSOEVER WHICH 

COMPANY HAS OR MIGHT HAVE IN THE FUTURE, INCLUDING BUT NOT 

LIMITED TO BREACH OF AGREEMENT, QUANTUM MERUIT, CLAIMS UNDER 

THE DUE PROCESS AND TAKINGS CLAUSES OF THE TEXAS AND UNITED 

STATES CONSTITUTIONS, TORT CLAIMS, OR CITY'S NEGLIGENCE. 

ARTICLE XIV. GENERAL PROVISIONS 

A Waiver. No waiver by CITY of a breach of any covenant, condition, or restriction of this Agreement 

shall be construed or held to be a waiver of any succeeding or preceding breach of the same or any 

other covenant, condition, or restriction contained in this Agreement. 

B. Governing Law and Venue. This Agreement shall be governed by the laws of the State of Texas. 

All performance and payment made pursuant to this Agreement shall be deemed to have occurred 

in Midland County, Texas. Exclusive venue for any claims, suits or any other action arising from 

or connected in any way to this Agreement or the performance of this Agreement shall be in 

Midland County, Texas. The obligations and undertakings of each of the parties to this Agreement 

shall be deemed to have occurred in Midland County, Texas. This Agreement shall be governed 

by, interpreted, enforced and construed under the laws of the State of Texas. The laws of the State 

of Texas shall govern, construe and enforce all the rights and duties of the parties, including but 

not limited to tort claims and any and all contractual claims or disputes, arising from or relating in 

any way to the subject matter of this Agreement, without regard to conflict of laws and rules that 

would direct application of the laws of another jurisdiction. 

C. Notice. Any notice or demand that shall be made regarding this Agreement, shall be made in writing 

anddeliveredeitherinpersonorbycerti:fiedorregisteredmail. Notice by mail shall be complete upon 

deposit of the paper, postage prepaid, in a post office or official depository under the care and 

custody of the United States Postal Service addressed as follows: 

If to CITY: City Manager's Office 
P.O. Box 1152 
Midland, Texas 79702 
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If to COMPANY: Freese and Nichols, INC. 
4055 International Plaza 
Fort Worth, TX 76109 

The parties hereto may change the above-designated addresses by giving notice pursuant to the terms 

of this Section. 

D. Severability. In case any one or more of the provisions contained in this Agreement shall 

for any reason be held to be invalid, illegal, or unenforceable in any respect, this invalidity, illegality, 

or unenforceability shall not affect any other provision of the Agreement, and this Agreement 

shall be construed as if the invalid, illegal, or unenforceable provision had never been contained 

herein. 

E. Use of Language. Words in the singular shall be held to include the plural, unless the context 

otherwise requires. 

F. Amendments. Modifications. Alterations. No amendment, modification, or alteration of the 

terms of this Agreement shall be binding unless it is in writing, dated subsequent to the date of 

this Agreement, and duly executed by the parties to this Agreement. 

G. Counterparts. This Agreement may be executed in multiple counterparts, each of which shall be 

deemed as original , and all of which shall constitute one and the same instrument. 

H Federal Wage Requirements. If applicable, the Davis-Bacon Act, 29 CFR 5.5, and any related 

acts or regulations are hereby incorporated by reference and made a part of this Agreement, and 

all terms and requirements under said laws, by such incorporation, are made terms and 

requirements of this Agreement, to which the parties to this Agreement have agreed to be bound. 

l Notice of Alleged Breach; Statutory Prerequisites. As a condition precedent to filing suit for 

alleged damages incurred by an alleged breach of an express or implied provision of this 

Agreement, COMPANY or his legal representati ve, shall give the City Manager, or any other 

reasonable official of CITY, notice in writing (consisting of one original and seven copies of notice 
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attached to a copy of this Agreement) of such damages, duly verified, within one-hundred fifty 

( 150) days after the same has been sustained. The discovery rule does not apply to the giving of 

this notice. The notice shall include when, where and how the damages occurred, the apparent 

extent thereof, the amount of damages sustained, the amount for which COMP ANY will settle, 

the physical and mailing addresses of COMPANY at the time and date the claim was presented 

and the physical and mailing addresses of COMPANY for the six months immediately preceding 

the occurrence of such damages, and the names and addresses of the witnesses upon whom 

COMPANY relies to establish its claim; and a failure to so notify the City Manager within the 

time and manner provided herein shall exonerate, excuse and except CITY from any liability 

whatsoever. CITY is under no obligation to provide notice to COMP ANY that COMP ANY'S 

notice is insufficient. CITY reserves the right to request reasonable additional information 

regarding the claim. Said additional information shall be supplied within thirty (30) days after 

receipt of notice. 

The statutory prerequisites outlined herein constitute jurisdictional requirements pursuant 

to Section 271.154 of the Texas Local Government Code and Section 311.034 of the Texas 

Government Code. Notwithstanding any other provision, COMPANY'S failure to comply with 

the requirements herein shall perpetually bar COMP ANY'S claim for damages under Chapter 271 

of the Texas Local Government Code, and Section 311.034 of the Texas Government Code, 

regardless if CITY has actual or constructive notice or knowledge of said claim or alleged 

damages. COMPANY agrees that the requirements of this entire Agreement are reasonable. 

J. PROMPT PAY ACT- CITY and COMPANY agree that Texas Government Code, Chapter 

2251, Payment for Goods and Services (the "Prompt Pay Act") does not waive governmental 

immunity. 

K. Compliance. - Company agrees that it shall comply with Texas Government Code Section 

2252.908, et seq., as amended. Company agrees that it shall comply with Texas Local Government 

Code Section 176.006, et seq., as amended. 

L. To the extent that Tex. Gov't Code section 2270.002 applies to this Agreement, Company 

hereby verifies that Company does not boycott Israel and will not boycott Israel during the term 

of this Agreement. If Tex. Gov' t Code section 2270.002 does not apply to this Agreement, such 

verification is not required, and Company shall be deemed to have not made such verification. 

M. Records Retention and P.-oduction of Information. To the extent that this Agreement is a 

contract described by Section 552. 3 71 of the Texas Government Code, Company shall (1) preserve 
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all contracting information related to the Agreement as provided by the records retention 

requirements applicable to City for the duration of the contract, (2) promptly provide to City any 

contracting information related to the Agreement that is in the custody or possession of Company 

on request of City, and (3) on completion of the Agreement, either (i) provide at no cost to City all 

contracting information related to the Agreement that is in the custody or possession of Company, 

or (ii) preserve the contracting information related to the Agreement as provided by the records 

retention requirements applicable to City. 

N. Public Information. To the extent that this Agreement is a contract described by Section 

552.371 of the Texas Government Code, Company agrees as follows in accordance with Section 

552.372(b) of the Texas Government Code: The requirements of Subchapter J, Chapter 552, 

Government Code, may apply to this contract, and the contractor or vendor agrees that the contract 

can be terminated if the contractor or vendor knowingly or intentionally fails to comply with a 

requirement of that subchapter. 

0 . Conflict of Terms. If a conflict of terms or language exists between (i) any of the provisions 

of this Agreement and (ii) any of the provisions contained in Exhibit A, precedence shall be given 

to the provisions of this Agreement. For the avoidance of any doubt, the provisions contained in 

this Agreement shall supersede any and all conflicting provisions contained in Exhibit A. 
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EXECUTED IN DUPLICATE the day and year first above mentioned. 

THE CITY OF MIDLAND, TEXAS 

By : ~----------­
Robert Patrick, Interim City Manager 

ATTEST 

Amy M. Turner, City Secretary 

APPROVED ONLY AS TO FORM 

John Ohnemiller, City Attorney 

COMPANY: 

By: 

Name: 

Title: 

STATE OF § 

§ 

COUNTY OF § 

BEFORE ME, the undersigned authority, on this __ day of _____ 20 __ personally 

appeared, _________ , an officer of Freese and Nichols, Inc. , known to me to be 

the person and official whose name is subscribed to the forgoing instrument, and acknowledged to 

me that he executed the same as the act and deed of said corporation, for the purposes and 

consideration therein expressed, and in the capacity therein stated. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the __ day of _____ _, 

20 

Notary Public, State of Texas 
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4055 International Plaza, Suite 200 + Fort Worth, Texas 76109 + 817-735-7300 + FAX 817-735-7491 

July 22, 2020 

Mr. Carl Craigo, P.E. 
Utilities Director, City of Midland 
300 N. Loraine, Suite 520 (P.O. Box 1152) 
Midland, TX 79702 

Exhibit A 

Re: Proposal Request for Task Order FN - 01 

Dear Carl : 

www.freese .com 

Freese and Nichols, Inc. (FNI) is pleased to provide this proposal for the Preliminary Design and 
Hydraulic Analysis Report and Final Design of Task Order No. FN - 01 . It is our understanding that the 
City is pursuing this project due to water quality and other system issues associated with nine wells that 
service the Airport Public Water System (PWS). The City has previously identified several possible 
courses of action associated with this system challenge. The City has requested FNI' s assistance with 
evaluating and designing improvements necessary to merge the Airport PWS. The project will include 
the following: 

• Alignment analysis for the connection on the south side of the Airport PWS to the City PWS as 

shown in Figure 1 taking in to account the following: 

o Easement requirements (if any), 

o Traffic and other resident impacts during construction, 

o System down time with special attention given to large industrial users, 

o Regulatory considerations (to include incorporating the Airport PWS and the change 

from chlorine to chloramine). 

• Recommissioning evaluation and rehabilitation recommendations for the West Pump Station (if 

required) as shown in Figure 2. 

• System hydraulic analysis including: 

o a review and update the City 's water model to reflect the proposed utility improvements, 

o fire flow analysis, 

o Max day EPS and water age modeling. 

• Final design of proposed utility improvements of 10,500 LF of 12" WL loop along Airport PWS 

southern edge to complete loop. 

o Final design will also include a connection design on the northern edge of the Airport 

PWS system to reconnect the system with the T-Bar system. 

• Bid, award and construction general representation. 
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Airport PWS Utility Improvements and Hydraulic Analysis 
July 22, 2020 
Page 2of2 

FNI will summarize the above engineering results and recommendations in a route study memorandum 
which will include FNI's recommendations as well as a preliminary design schedule and planning level 
opinion of probable construction cost. After final approval of the alignment FNI will release the 
surveyor and begin design. FNI will seal the plans and assist the City during the bid and award phase of 
the project. Once the construction contract is awarded, FNI will serve the City in the construction phase 
of the project providing general representation to review submittals, assist with review of pay 
applications and help with any field issues that may arise to ensure. Resident project representative 
(RPR) and inspection services have not been included in this scope of work, but FNI has staff ready and 
available to serve the City in that capacity if the City requests that service be incorporated in to the 
scope of work. 

Below is a summary of the proposed lump sum compensation. We have broken down by task to help the 
City understand how the effort breaks down. 

C1~ of \11dland Airport Water S~ stem C onnect1on and l " til1t~ lmproH~ments 

Task 1 -Project Management 
Task 2 - Route Study, Prelim Design and 
Hydraulic Analysis 
Task 3 -Final Design (60,90,100%) 
Task 4a-Bid and Award 
Task 4b - General Representation 
Task 5 -Topographic Survey and SUE 
Task 6- Environmental Desktop Analysis 
Task 7 - Regulatory Compliance Support 

Project Total 

Sincerely, 

Nick Lester, P.E. 
Vice President 

Attachments: 
Proposed Scope for Utilities Task Order No. FN - 01 
Figure 1 - Airport PWS Connection 
Figure 2 - West Ground Storage Tank Connection 

$ 21 ,860 

$ 52,966 

$ 76,295 
$ 16,455 
$ 46,170 
$ 76,200 
$ 10,500 
$ 22,850 
$ 323 ,296 
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TASK ORDER NO. FN - 01 

The scope set forth herein defines the work to be performed by the ENGINEER in completing the 
project. Both the CITY and ENGINEER have attempted to clearly define the work to be performed 
and address the needs of the Project. Under this scope, "ENGINEER" is expanded to include any 
sub-consultant, including surveyor, employed or contracted by the ENGINEER. 

Below is a breakdown of the task necessary in both basic and special services needed for the 
development of a Route Study Memorandum and Final Design of the utility improvements 
necessary for the connection between the Airport and City Water System. 

WORK TO BE PERFORMED 

BASIC SERVICES 
Task 1. Project Management 
Task 2. Route Study, Preliminary Design and Hydraulic Analysis Report 
Task 3. Final Design 
Task 4. Bid, Award and Construction General Representation 
Task 5. Topographic Survey and SUE 

SPECIAL SERVICES 
Task 6. Environmental Desktop Analysis 
Task 7. Regulatory Compliance Support 

CO-l 
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PART 2.0 BASIC SCOPE OF SERVICES TO BE PERFORMED BY ENGINEER: 

The basic scope of services proposed for this project includes the following: 

TASK 1. PROJECT MANAGEMENT 

ENGINEER will manage the work outlined in this scope to ensure efficient and effective use of 
ENGINEER' s and CITY' s time and resources. ENGINEER will manage change, communicate 
effectively, coordinate internally and externally as needed, and proactively address issues with the 
CITY' s Project Manager and others as necessary to make progress on the work. 

1. 1. Managing the T earn 

• Lead, manage and direct ENGINEER team activities 

• Ensure quality control is practiced in performance of the work 

• Communicate internally among team members 

• Organize Comment Resolution Workshop after draft submittal 

• Task and allocate team resources 

1.2. Communications and Reporting 

• Hold weekly project status calls between CITY and ENGINEER 

• Prepare and submit monthly progress reports and invoices. 

• Coordinate with other agencies and entities such as part of the feasibility research 
performed during the Route Study task of the project. 

• Stakeholder Coordination 

DELIVERABLES 

A. Meeting summaries with action items 

B. Monthly invoices 

C. Monthly progress reports 

TASK 2. PRELIMINARY DESIGN AND HYDRAULIC ANALYSIS REPORT 

ENGINEER will develop two route alternatives and evaluate those routes for the 10,500 LF of 12" 
WL shown on Figure 1: Airport PWS Connection based on the subtask detailed below and 
coordination with the CITY' s Staff. 

2.1. Route Study 

• Conduct one site visit to evaluate up to two (2) routes for the connection pipeline. 

C0-2 
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• Evaluate the feasibility of the potential routes, design and construction schedule, and 
probable construction costs associated with each alternative. 

• Evaluate the impact of new water transmission main on existing utilities, streets, 
highways, driveways, traffic, and determine route, appurtenances, and permanent and 
construction easement requirements. 

• Evaluate the recommissioning of the West Pump Station. The evaluation will also 
include assistance in operational start up procedures to determine the feasibility of 
recommissioning the West Pump Station and provide recommendations as necessary 
for required rehabilitation work if required. 

o Design of rehabilitation improvements is not included as part of this contract. 

• Prepare a preliminary alignment report with a schematic layout of up to two alternative 
water main alignments for the 12" WL shown in Figure l with appropriate exhibits to 
indicate the recommended alignment to CITY. 

• Attend in person Review Workshop to discuss CITY Comments. 

• Finalizing report incorporating CITY comments and provide analysis of the routes 
based on the following design parameters: transmission line hydraulics, pipe material 
alternatives, recommended permanent and temporary construction easement 
requirements, feasibility and impacts of water transmission line being within roadway, 
regulatory considerations, final design criteria, updated design and construction 
schedule, and the ENGINEER's opinions of probable construction costs for each route. 

2.2. System Hydraulics Analysis 

• Review and Update Water System Model : ENGINEER will perform a hydraulic model 
review of the existing model 's construction, network connectivity, demand and diurnal 
pattern inputs, and operational controls. If necessary, ENGINEER will update the 
existing water model using the City's latest GIS data and record drawings of recently 
constructed improvements to update the water system model based on the City' s 
available GIS data. ENGINEER will update pumping and storage facility data, as 
needed, in the model to represent the existing water system conditions. If necessary 
ENGINEER will install up to two (2) pressure recorders on hydrants in the vicinity of 
the Airport PWS connection points to confirm modeling results. 

• Perform Maximum Day EPS Modeling of Existing System: ENGINEER will utilize 
the hydraulic water model to evaluate system performance and the impacts of adding 
the Airport PWS to the City PWS distribution system. This scenario will include the 
maximum day and hour demand conditions. ENGINEER will conduct EPS modeling 
of the existing water system for maximum day operating conditions to evaluate tank 
cycling, system pressures, and recommended waterline velocities and headloss 
gradients. 

• Conduct Fire Flow Analysis for Existing System: ENGINEER will utilize water system 
model to conduct fire flow analysis under existing maximum day demands to identify 
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areas with less than adequate fire flow capacity and impacted by the addition of the 
Airport PWS to the City PWS distribution system. A minimum fire flow of 1,000 gpm 
will be used for analysis. The CITY will provide fire flow requirements for customers 
with required fire flows greater than 2,000 gpm, where available. Mapping of available 
fire flows will be overlaid on the existing water system mapping. 

• Perform Water Age Modeling for Existing System: ENGINEER will conduct water age 
modeling for the existing water system for up to two different operational scenarios 
with the addition of the Airport PWS to the City PWS distribution system. ENGINEER 
will run the EPS water age model for adequate simulation duration to ensure a repeating 
pattern of water age. ENGINEER will use the EPS model to investigate potential 
operational modifications to reduce water age in areas of concern. ENGINEER will 
prepare large scale color-coded mapping showing the water age throughout the system. 

• Prepare Technical Memorandum on Hydraulic Modeling and Performance Analysis : 
ENGINEER will prepare a technical memo documenting the assumptions utilized, and 
results of the hydraulic modeling for the Airport PWS addition to the City PWS. 
ENGINEER will provide the CITY with an electronic PDF of the draft technical 
memorandum. ENGINEER will address comments from the CITY and provide a final 
technical memorandum in PDF format. FNI will provide the CITY the GIS files and a 
copy of the hydraulic model for its records. 

2.3 . Well Abandonment Plan 

• Evaluate path forward for the nine (9) existing groundwater wells in the current Airport 
PWS and provide recommendations to the CITY as to the best path forward for taking 
the wells offline. The evaluation will include discussion on the treatment concerns of 
combining a free chlorine and chloramine system as well as our recommendations for 
merging the Airport PWS with the City ' s chloramine system. 

• Except for the identifying concerns associated with blending chloraminated and 
chlorinated waters in the distribution system, no other treatment considerations (i .e., 
arsenic, fluoride) are included in this scope of services. 

• This evaluation will also include if flushing operations will be necessary as part of the 
incorporation of the Airport PWS. 

DELIVERABLES 

A. Three copies of a Draft Report and Hydraulic Modeling TM for City Review 

B. Comment Log with resolution response for each comment 

C. Review Workshop Meeting Minutes and Sign-in Sheet 

D. Three copies of the revised Report and Hydraulic Modeling TM with Engineer ' s Seal 
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TASK3. FINAL DESIGN 

Upon approval of the final Alignment the ENGINEER will develop plans and specifications for 
the purpose of construction as detailed below and in coordination with the CITY' s Staff. 

3 .1. Utility Improvements Design 

• 10,500 Linear Feet of 12" Water line at 1:40 scale and design of connection to existing 
T-Bar System near the West GST and PS. 

• Appurtenances for water line including blow-off valves, air release valves, in-line 
valves, and valve vaults. 

• Engineer' s Opinion of Probable Construction Cost (OPCC) 

• Boring/Tunneling requirements. 

• Connection to Existing Water lines. 

• Identify limits or surface repair to include pavement, seeding and restoring existing 
contours 

• Furnish CITY three (3) sets of copies of the contract documents at 60% and 90% 
completion marked "Preliminary" to obtain comments on the project. Present and 
review the documents in person with the CITY. 

• Submit drawings, specifications, and Construction Contract Documents to the 
applicable federal and state agency(s) for approval , where required. 

• Coordinate with effected franchise utility companies and water customers effected by 
any possible water shut down. 

DELIVERABLES 

A. Three copies of the 60% Plan Set, OPCC, and list of technical specifications. 

B. Three copies of the 90% Plans and Full Specifications, Updated OPCC. 

C. Comment Log with resolution response for each comment for both submittals 

D. Review Workshop Meeting Minutes and Sign-in Sheet for both submittals 

E. Three copies of the l 00% Construction Documents with Engineer' s Seal for purposes 
of bidding. 

TASK 4. Bid, Award and Construction General Representation 

Upon completion of the design services and approval of "Final" drawings and specifications by 
CITY, ENGINEER will proceed with the performance of services as described below. 
ENGINEER will endeavor to protect CITY in providing these services however, it is understood 
that ENGINEER does not guarantee the Contractor's performance, nor is ENGINEER responsible 
for supervision of the Contractor's operation and employees. ENGINEER shall not be responsible 
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for the means, methods, techniques, sequences or procedures of construction selected by the 
Contractor, or any safety precautions and programs relating in any way to the condition of the 
premises, the work of the Contractor or any Subcontractor. ENGINEER shall not be responsible 
for the acts or omissions of any person (except its own employees or agents) at the Project site or 
otherwise performing any of the work of the Project. : 

If general conditions other than ENGINEER standards are used, the CITY agrees to include 
provisions in the construction contract documents that will require the construction contractor to 
include ENGINEER and their sub consultants on this Project to be listed as an additional insured 
on Contractor' s insurance policies. 

4.1. Assist CITY in securing bids. Issue a Notice to Bidders to prospective contractors and 
vendors listed in ENGINEER' s database of prospective bidders, and to selected plan 
rooms. Provide a copy of the notice to bidders for CITY to use in notifying construction 
news publications and publishing appropriate legal notice. The cost for publications shall 
be paid by CITY. 

4.2. Print Bid Documents and distribute to selected plan rooms, and to prospective bidders 
that respond to the Notice to Bidders. 

4.3. Maintain information on entities that have been issue a set of bid documents. Distribute 
information on plan holders to interested contractors and vendors on request. 

4.4. Assist CITY by responding to questions and interpreting bid documents. Prepare and 
issue addenda to the bid documents to plan holders if necessary. 

4.5. At CITY request, ENGINEER will assist CITY in the opening, tabulating, and analyzing 
the bids received. Review the qualification information provided by the apparent low 
bidder to determine if, based on the information available, they appear to be qualified to 
construct the project. Recommend award of contracts or other actions as appropriate to 
be taken by CITY. Pre-qualification of all prospective bidders and issuing a list of 
eligible bidders prior to the bid opening is an additional service. 

4. 6. Assist CITY in the preparation of Construction Contract Documents for construction 
contracts. Provide ten ( 10) sets of Construction Contract Documents which include 
information from the apparent low bidders bid documents, legal documents, and addenda 
bound in the documents for execution by the CITY and construction contractor. 
Distribute five (5) copies of these documents to the contractor with a notice of award that 
includes directions for the execution of these documents by the construction contractor. 
Provide CITY with the remaining five (5) copies of these documents for use during 
construction. Additional sets of documents can be provided as an additional service. 

4. 7. Furnish contractor copies of the drawings and specifications for construction pursuant to 
the General Conditions of the Construction Contract. 

4.8. Assist CITY in conducting preconstruction conference(s) with the Contractor(s) and 
review construction schedules prepared by the Contractor(s) pursuant to the requirements 
of the construction contract. 
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4.9. Establish communication procedures with the CITY and contractor. 

4.10. Review contractor's submittals (up to 20), including, requests for information, 
modification requests, shop drawings, schedules, and other submittals in accordance with 
the requirements of the construction contract documents for the projects. As well as 
review of up to 5 Operations and Maintenance Manuals. 

4.11 . Based on ENGINEER's observations as an experienced and qualified design ENGINEER 
and review of the Payment Requests and supporting documentation submitted by 
Contractor, determine the amount that ENGINEER recommends Contractor be paid on 
monthly and final estimates, pursuant to the General Conditions of the Construction 
Contract. 

4.12. Attend (1) construction coordination meeting every month (as distinguished from the 
continuous services of a Resident Project Representati ve), with a maximum of twelve 
(12) construction coordination meeting with up to four (4) being in person with a site 
visit to observe the progress and the quality of work and to attempt to determine in 
general if the work is proceeding in accordance with the Construction Contract 
Documents. In this effort ENGINEER will endeavor to protect the CITY against defects 
and deficiencies in the work of Contractors and will report any observed deficiencies to 
CITY. Visits to the site in excess of the specified number are an additional service. 

4.13. Interpret the drawings and specifications for CITY and Contractor(s). Investigations, 
analyses, and studies requested by the Contractor(s) and approved by CITY, for 
substitutions of equipment and/or materials or deviations from the drawings and 
specifications is an additional service. 

4.14. Establish procedures for administering constructive changes to the construction contracts. 
Process contract modifications and negotiate with the contractor on behalf of the CITY to 
determine the cost and time impacts of these changes. Prepare change order 
documentation for approved changes for execution by the CITY. Documentation of field 
orders, where cost to CITY is not impacted, will also be prepared. Investigations, 
analyses, studies or design for substitutions of equipment or materials, corrections of 
defective or deficient work of the contractor or other deviations from the construction 
contract documents requested by the contractor and approved by the CITY are an 
additional service. Substitutions of materials or equipment or design modifications 
requested by the CITY are an additional service. 

4.15. Prepare documentation for contract modifications required to implement modifications in 
the design of the project. Receive and evaluate notices of contractor claims and make 
recommendations to the CITY on the merit and value of the claim on the basis of 
information submitted by the contractor or available in project documentation. 

4 .16. Conduct, in company with CITY's representative, a final review of the Project for 
conformance with the design concept of the Project and general compliance with the 
Construction Contract Documents. Prepare a list of deficiencies to be corrected by the 
contractor before recommendation of final payment. Assist the CITY in obtaining legal 
releases, permits, warranties, spare parts, and keys from the contractor. Review and 
comment on the certificate of completion and the recommendation for final payment to 
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the Contractor(s). Visiting the site to review completed work in excess of two trips are an 
additional service. 

4.17. Revise the construction drawings in accordance with the information furnished by 
construction Contractor(s) reflecting changes in the Project made during construction. 
Two (2) sets of prints of "Record Drawings" shall be provided by ENGINEER to CITY. 

TASK 5. TOPOGRAPHIC SURVEY AND SUE 

ENGINEER will perform design survey of the approved waterline alignment, including 1-foot 
contours, surface features, property lines, manholes, vaults, valves, flow lines, overhead electrical 
lines, streets, driveways, drainage facilities, fences, utility flagging and marking provided by DIG­
TESS, and any potholing performed by the CITY or utility owner: 

5.1. Topographic Survey 

• Contact the State One-Call Utility Locate service (DIG TESS) to initiate franchise 
utilities to locate their infrastructure in the vicinity of the proposed project. Perform 
field surveys to tie the horizontal location of these facilities. 

• Provide survey control along the pipeline route in a coordinate system and vertical 
datum as approved by the CITY, and compatible with other pipeline projects. 

• Provide topographic survey for a 75-foot width along the pipeline routes for up to 
10,500 linear feet and survey of approximately 9,000 square feet at the T-Bar 
connection location. Topographic survey will include all property monuments, 
apparent easements, property lines, right-of-way lines, fences, pavement, signs, utility 
markers, indicate all trees four ( 4) inches in diameter or larger and the limits of 
landscaping within the 50-foot wide strip along the proposed pipeline route. 
Topographic survey will not include individual tree surveys 

• Provide survey ties to major utility lines, as located by the CITY' s utility. 

5.2. Subsurface Utility Engineering (SUE) 

• Perform review of information collected by the surveyor to approximate horizontal 
location of subsurface facilities . 

• Based on the survey information perform Level B SUE on 500 linear feet of the 
alignment to identify possible subsurface utility conflicts more accurately. 
o Level B SUE Involves designating the type and size of the underground utilities, 

for example, by markings provided through an 811 call or by contacting an 
individual utility company. This data is added to the data collected from the 
survey. The designated utilities are then surveyed and added to the drawing. 

• Based on the conflicts identified by the level B SUE select four (4) number of utilities 
to perform Level A SUE to verify the exact vertical and horizontal position at the 
location our proposed alignment crosses that utility . 
o Level A SUE involves physically locating the actual utility - often by 'potholing.' 

Once the utility is potholed it is located horizontally and vertically by survey 
measurements. 
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PARTJ.O SPECIAL SCOPE OF SERVICES 

The special scope of services proposed for this project includes the following: 

TASK 6. ENVIRONMENTAL 

ENGINEER will perform the environmental services listed below: 

6.1. Gather and Review Existing Information 

• ENGINEER will compile readily available existing information and a Geographic 
Information System (GIS) database of potential environmental constraints for the 
proposed water system connection pipeline alignment will be created. The data 
collected will include, but is not limited to : potential waters of the US (streams, 
water bodies, and wetlands), cultural resources sites, hazardous materials sites, 
potential habitats for federally listed threatened and endangered species, municipal , 
state, and national parks, General Land Office (GLO) owned land and associated 
easements, University Lands and associated easements, existing oil and gas wells, 
Texas Parks and Wildlife Department (TPWD) Wildlife Management Areas, and 
National Wilderness Preservation System areas. 

• ENGINEER will use the GIS database to design a water pipeline alignment that 
avoids and/or minimizes impacts to known environmental resources and constraints. 

6.2. Conduct Pedestrian Survey 

• ENGINEER will conduct a pedestrian survey to observe and document existing 
environmental conditions and assess potential permitting requirements associated 
with the proposed project. The presence and locations of potential waters of the US., 
including wetlands; potential threatened/endangered species habitat; and vegetation 
cover types will be identified within the proposed pipeline alignment easement 

• This task does not include conducting detailed wetland delineations necessary for the 
preparation and submittal of a Pre-Construction Notification (PCN) to the US. Army 
Corps of Engineers (USACE). 

6.3. Coordinate with the Texas Historical Commission 

• Projects sponsored by public entities that affect a cumulative area greater than five 
acres or that disturb more than 5,000 cubic yards require advance consultation with 
the Texas Historical Commission (THC) according to Section 191 . 0525 ( d) of the 
Antiquities Code of Texas. Because the proposed project is likely to exceed one or 
both of these thresholds, coordination with THC is expected to be required. 

• ENGINEER will draft a consultation letter to the THC for the City 's review and 
comment ENGINEER will incorporate the City ' s comments and submit the 
consultation letter to the THC via their eTRAC online submittal system. Any follow 
up studies requested by the THC are not included in this scope of services but can be 
provided upon written authorization. 
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6.4. Prepare Technical Memorandum 

• ENGINEER will prepare a memo documenting existing site conditions, including 
presence of potential jurisdictional waters of the U.S. (including wetlands), 
threatened and endangered species habitats, and vegetation cover types. 
Recommendations for Clean Water Act (CWA) Section 404 permitting, if required, 
will be included. 

• The draft technical memorandum will be submitted by ENGINEER to the City for 
review and comment. After incorporating the Ci_ty ' s comments into the document, 
ENGINEER will submit a final technical memorandum to the City. 

DELIVERABLES 

A Draft letter for City submitted to THC 
B. Final letter for THC 
C. Draft Memorandum documenting Section 404 Recommendations 
D. Final Memorandum documenting Section 404 Recommendations 

TASK 7. REGULATORY COMPLIANCE SUPPORT 

ENGINEER will assist the CITY with TCEQ coordination on the task listed below: 

7.1. Plan Submittal to TCEQ Water Plan Review Team 

• ENGINEER will submit sealed plans on behalf of the CITY to TCEQ Water Review 
Team. 

• ENGINEER will coordinate with the TCEQ reviewer as necessary to answers 
questions about the construction documents in order receive construction approval of 
the plans from TCEQ. 

7.2. Assistance with the merge of the Airport and City PWS 

• Assist the City in compiling the necessary paperwork for the abandonment of the 
wells. 

• Assist the city in preparation of the application to TCEQ to merge the Airport PWS 
and City of Midland PWS. 

7.3. TCEQ Interconnection Report (If Required) in accordance with TCEQ checklist. 

PART4.0 ADDITIONAL SERVICES 

Additional Services not included in the existing Scope of Services - CITY and ENGINEER 
agree that the following services are beyond the Scope of Services described in the tasks above. 
However, ENGINEER can provide these services, if needed, upon the CITY's written request. 
Any additional amounts paid to the ENGINEER as a result of any material change to the Scope of 
the Project shall be agreed upon in writing by both parties before the services are performed. These 
additional services include the following: 
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1. Any treatment design services required to integrate the wells as part of the merged 
public water system. 

2. Development of ROW and easement documents, which includes survey/assistance for 
acquisition. 

3. GIS mapping services or assistance with these services. 

4. Providing services to investigate existing conditions or facilities , or to make measured 
drawings thereof, or to verify the accuracy of drawings or other information furnished by CITY. 

5. Providing renderings, model and mock-ups requested by the CITY. 

6. Making revisions to drawings, reports or other documents when such revisions are 1) consistent 
with approvals or instructions previously given by CITY or 2) due to other causes not solely 
within the control of ENGINEER. 

7. Investigations involving consideration of operation, maintenance and overhead expenses, and 
the preparation of rate schedules, earnings and expense statements, feasibility studies, 
appraisals, evaluations, assessment schedules, and material audits or inventories required for 
certification of force account construction performed by CITY. 

8. Preparing applications and supporting documents for government grants, loans, or planning 
advances and providing data for detailed applications. 

9. Preparing data and reports for assistance to CITY in preparation for hearings before regulatory 
agencies, courts, arbitration panels or any mediator, giving testimony, personally or by 
deposition, and preparations therefore before any regulatory agency, court, arbitration panel or 
mediator. 

10. Furnishing the services of a Resident Project Representative to act as CITY's on-site 
representative during the Construction Phase. The Resident Project Representative will act as 
directed by ENGINEER in order to provide more extensive representation at the Project site 
during the Construction Phase. Through more extensive on-site observations of the work in 
progress and field checks of materials and equipment by the Resident Project Representative 
and assistants, ENGINEER shall endeavor to provide further protection for CITY against 
defects and deficiencies in the work. 

11 . If CITY provides personnel to support the activities of the Resident Project Representative who 
is ENGINEER or ENGINEER's agent or employee, the duties, responsibilities and limitations 
of authority of such personnel will be set forth in an Attachment attached to and made a part of 
this AGREEMENT before the services of such personnel are begun. CITY agrees that 
whenever ENGINEER informs him in writing that any such personnel provided by the CITY 
are, in his opinion, incompetent, unfaithful or disorderly, such personnel shall be replaced. 

12. Assisting CITY in claims disputes with Contractor(s ). 

13 . Performing investigations, studies and analyses of substitutions of equipment and/or materials 
or deviations from the drawings and specifications. 

14. Assisting CITY in claims disputes with Contractor(s). 
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15 . Perfonning investigations, studies and analyses of substitutions of equipment and/or materials 
or deviations from the drawings and specifications. 

16. Assisting CITY in the defense or prosecution of litigation in connection with or in addition to 
those services contemplated by this CONTRACT. Such services, if any, shall be furnished by 
ENGINEER on a fee basis negotiated by the respective parties outside of and in addition to this 
CONTRACT. 

17. Performing investigations, studies, and analysis of work proposed by construction contractors 
to correct defective work. 

18. Design, contract modifications, studies or analysis required to comply with local, State, Federal 
or other regulatory agencies that become effective after the date of this agreement. 

19. Services required to resolve bid protests or to rebid the projects for any reason . 

20. Any services required as a result of default of the contractor(s) or the failure, for any reason, of 
the contractor(s) to complete the work within the contract time. 

21 . Providing services after the completion of the construction phase not specifically listed in this 
CONTRACT. 

22. Providing basic or additional services on an accelerated time schedule. The scope of this 
service include cost for overtime wages of employees and consultants, inefficiencies in work 
sequence and plotting or reproduction costs directly attributable to an accelerated time schedule 
directed by the CITY. 

23 . Providing services made necessary because of unforeseen, concealed, or differing site 
conditions or due to the presence of hazardous substances in any form . 

24. Preparing statements for invoicing or other documentation for billing other than for the 
standard invoice for services attached to this ENGINEER services agreement. 

25. Provide follow-up ENGINEER services during Contractor's warranty period. 

26. Services related to development of the CITY's project financing and/or budget. 

27. Services to support, prepare, document, bring, defend, or assist in litigation undertaken 
or defended by the CITY. 

28. Performance of miscellaneous and supplemental services related to the project as 
requested by the CITY. 

29. Surveying or SUE services other than those stated above. 

30. Preparation of FEMA (CLOMR or LOMR) submittals. 

31. Design of sanitary sewer extension, including plan and profile sheets and construction 
detail sheets. 

32. Services related to public outreach, public meetings, or meetings with affected property 
owners. 

33 . Development of ENGINEER Guide Specifications to supplement City Technical 
Specifications 
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34. Prepare Preliminary Jurisdictional Determination Report. 

35. Prepare Nationwide Permit (NWP) Pre-construction Notification (PCN). 

36. Application for an Individual Section 404 Permit. 

37. Phase I Environmental Site Assessment. 

38. Archeological/cultural resources survey. 

39. Coordination to conduct the archeological/cultural resources survey. 

40. Presence/absence surveys for federally listed threatened/endangered species. 

41. Consultation with the U. S. Fish and Wildlife Service under Section 7 of the 
Endangered Species Act. 

42. Application for General Land Office easements. 

43 . Application for Texas Parks & Wildlife Department Sand and Gravel Permit. 

44. Environmental documentation as follows: 

• Preparation of Environmental Assessment or other NEPA document 

• Preparation of a Section 404 permit application, a Pre-construction Notification 
(PCN), a request for a Jurisdictional Determination (JD), or other submittal to the 
US ACE 

• Presence/absence surveys for federally listed threatened/endangered species 

• Phase I Environmental Site Assessment 

• Preparation of a Storm Water Pollution Prevention Plan (SWPPP) 

• Other environmental services not specifically described under BASIC/SPECIAL 
SERVICES of this scope 

PART 5.0 PERIODS OF SERVICE: 

TIME OF COMPLETION: ENGINEER is authorized to commence work on the Project upon 
execution of this AGREEMENT and agrees to complete the services within time frames listed 
below. 

• Draft Preliminary Design and Hydraulic Analysis Report submitted 75 days from Notice 
to Proceed 

o Submit Final Preliminary Design and Hydraulic Analysis Report 20 days after 
receiving comments from the CITY. 

• 60% Design Documents submitted 120 days after receiving alignment approval from the 
CITY. 

o Submit 90% Design Documents 90 days after receiving comments from the CITY 
on the 60% Submittal. 

o Submit Sealed Contract Documents 45 days after receiving comments from the 
CITY on the 90% Submittal. 
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If ENGINEER's services are delayed through no fault of ENGINEER, ENGINEER shall be 
entitled to adjust contract schedule consistent with the number of days of delay. These delays may 
include but are not limited to delays in City or regulatory reviews, delays on the flow of 
information to be provided to ENGINEER, governmental approvals, etc. These delays may result 
in an adjustment to compensation as outlined on the face of this Agreement and in Attachment 
CO. 

PART6.0 COMPENSATION: 

Below is a summary of the proposed lump sum compensation. We have broken the fee down by 
task to help the City understand how the effort breaks down. 

City of Midland Airport Water System Connection and Utility Improvements 
Task 1 -Project Management 
Task 2 - Route Study, Prelim Design and 
Hydraulic Analysis 
Task 3 -Final Design (60,90,100%) 
Task 4a-Bid and Award 
Task 4b - General Representation 
Task 5 -Topographic Survey and SUE 
Task 6 - Environmental Desktop Analysis 
Task 7 - Regulatory Compliance Support 

PART7.0 

Project Total 
Contengency 20% 

CITY'S RESPONSIBILITIES: 

$ 21 ,860 

$ 52,966 

$ 76,295 
$ 16,455 
$ 46,170 
$ 76,200 
$ 10,500 
$ 22,850 
$ 323 ,296 
$ 64,660 

City shall perform the following in a timely manner so as not to delay the services of FNI: 

• Provide meeting space and coordinate equipment needs, room set up, and logistics 
for meetings. 

• Designate in writing a person to act as City ' s representative with respect to the 
services to be rendered under this Agreement. Such person shall have contract 
authority to transmit instructions, receive information, interpret and define City's 
policies and decisions with respect to FNI's services for the Project. 

• Examine and provide prompt feedback on all submittals, draft reports, and other 
documents presented by FNI within a reasonable time so as not to delay the services 
ofFNI. 
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• Furnish, or direct FNI to provide, Additional Services as stipulated in Part 4.0, of 
this Agreement or other services as required. 

• Bear all costs incident to compliance with the requirements of this Part 7.0. 
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PART8.0 OTHER: 

DESIGNATED REPRESENTATIVES: FNI and CITY designate the following representatives: 

CLIENT's Designated Representative - Carl Craigo, PE, Utilities Director, 300 N. Loraine 
Street, Mid.land Texas 79701 ; Phone: 432-685-7261 ; E-mail : ccraigo@midlandtexas.gov 

CLIENT's Accounting Representative -

FNI' s Project Manager - Aaron Conine, 4055 International Plaza, Suite 200, Fort Worth, TX 
76109; 
Phone: 817-73 5-7469; E-mail : aaron. conine@freese.com 

FNI' s Accounting Representative - Sharon James, 4055 International Plaza, Suite 200, Fort 
Worth, TX 76109; Phone: 817-735-7298; E-mail : sharon.james@freese.com 
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 PROFESSIONAL SERVICES AGREEMENT 
 

 
THIS AGREEMENT is made and effective the  7th   day of   October    2020, by and between 

the CITY OF MIDLAND, TEXAS, a municipal corporation, hereinafter called "CITY," and, 

Freese and Nichols, Inc. hereinafter referred to as "COMPANY." 

 

ARTICLE I. PURPOSE 

The purpose of this Agreement is to state the terms and conditions under which COMPANY 

shall perform analysis and design for the replacement of the water source of the City of Midland 

International Air& Space Port water system. 

                                                            

ARTICLE II.  SERVICES TO BE PERFORMED 

1. COMPANY shall provide those services described in Exhibit "A". 

2.  COMPANY shall perform the services described in Exhibit "A" (1) with the professional skill 

and care ordinarily provided by competent engineers practicing in the same or similar locality and under 

the same or similar circumstances and professional license and (2) as expeditiously as is prudent 

considering the ordinary professional skill and care of a competent engineer. COMPANY represents 

that any employee who performs services under this Agreement shall be fully qualified and 

competent to perform the services described in Exhibit "A". 

 

ARTICLE III.  FINANCIAL CONSIDERATIONS 

CITY agrees to pay COMPANY in an amount not to exceed $323,296.00  for the professional 

services described in Exhibit “A.”  CITY agrees to pay COMPANY according to the schedule set forth in 

Exhibit “A”, which is attached hereto and incorporated herein for all purposes, upon presentation of a 

monthly invoice.  The monthly invoice shall set forth all service fees for the month and those expenses 

described in Exhibit "A" incurred during the previous month which have received advance written 

approval from the City Manager.  The City Manager must approve all additional expenses and 

reimbursable expenses in advance.  Within 30 days of the date COMPANY’s invoice is received by CITY, 

CITY shall pay the full amount of such invoice; provided, however, that if CITY objects to any portion of 

an invoice, CITY shall notify COMPANY of CITY’s objection and the grounds therefor within 15 days 

of the date of receipt of the invoice, and the parties immediately shall make every effort to settle the 

disputed portion of the invoice.  CITY in any event shall pay every portion of the invoice that is not in 

dispute within the 30-day period for payment. 
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ARTICLE IV.  TERM 

The term of this Agreement shall be from  October 7, 2021 until the project is completed or the Agreement 

is terminated as provided below. 

 

ARTICLE V. TERMINATION AT WILL 

Either Party may terminate this Agreement at will for no or any reason upon giving at least one-

hundred eighty (180) days written notice. The parties to this Agreement understand and agree that 

it is in within either Party’s discretion to cancel the Agreement during the term of the Agreement 

without penalty. Both Parties have no expectation and have received no guarantee that this 

Agreement will not be terminated before the end of the Agreement term. The parties have 

bargained for the flexibility of terminating this Agreement upon tender of the requisite notice at 

any time during the term of the Agreement. All work and services under the Agreement shall be 

suspended upon termination of the Agreement becoming effective. 

 

ARTICLE VI.  ASSIGNMENT  

COMPANY shall not, either directly or indirectly, assign all or any part of this Agreement or any 

interest, right or privilege herein, without the prior written consent of CITY.  The issue on whether 

or not to grant consent to an assignment is in the sole discretion of CITY. 

 

ARTICLE VII.  OWNERSHIP AND CONFIDENTIALITY OF DOCUMENTS AND 

OTHER WORK PRODUCT 

All reports, information and other data ("instruments of service"), given to, prepared or assembled by 

COMPANY under this Agreement, and any other related documents or items shall become the sole 

property of CITY and shall be delivered to CITY, without restriction, except that COMPANY 

may make copies of any and all instruments of service for its files. CITY shall not make any 

modification to the plans and specifications or make them available for use by third parties 

without the prior written authorization of COMPANY, which consent shall not be unreasonably 

withheld. 

 

ARTICLE VIII.  INDEPENDENT CONTRACTOR 

It is expressly understood and agreed that COMPANY shall perform all work and services 

described herein as an independent contractor and not as an officer, agent, servant or employee of 

CITY; that COMPANY shall have exclusive control of and the exclusive right to control the details 
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of the services and work performed hereunder, and all persons performing the same; and shall be 

solely responsible for the acts and omissions of its officers, agents, employees,  contractors and 

subcontractors; that the doctrine of respondeat superior shall not apply as between CITY and 

COMPANY, its officers, agents, employees, contractors and subcontractors; and that nothing 

herein shall be construed as creating a partnership or joint enterprise between CITY and 

COMPANY.  No person performing any of the work and services described hereunder by 

COMPANY shall be considered an officer, agent, servant or employee of CITY.  Further, it is 

specifically understood and agreed that nothing in this Agreement is intended or shall be construed 

as creating a “Community of Pecuniary Interest” or “An Equal Right of Control” which would 

give rise to vicarious liability.  COMPANY shall be an independent contractor under this 

Agreement and shall assume all of the rights, obligations and liabilities, applicable to it as such 

independent contractor hereunder.  CITY does not have the power to direct the order in which the 

work is done.  CITY shall not have the right to control the means, methods or details of 

COMPANY’S work. COMPANY shall assume exclusive responsibility for the work.  

COMPANY is entirely free to do the work in its own way. 

 

ARTICLE IX.  INSURANCE 

COMPANY shall at all times during the term of this Agreement maintain and keep in full force 

and effect insurance in the following types and minimum amounts with companies authorized to 

do business in the State of Texas: 

Commercial General Liability (including Contractual liability):   

  -Personal Injury:  $1,000,000.00 per person 

      $1,000,000.00 per occurrence 

  -Property Damage:  $500,000.00 per occurrence   

 Business Automobile Liability: $250,000.00 combined single limit - 

      Personal Injury and Property Damage  

 Workers’ Compensation:  Statutory limits 

 Employers’ Liability:   $500,000.00 per accident or occurrence  

 The Commercial General Liability shall be on a per project aggregate, including completed 

operations, and shall be on a claims-occurred basis. This insurance shall name CITY as an 

additional insured and waive subrogation in favor of CITY. 

 The Business Automobile Liability insurance provided by COMPANY shall cover any 

auto for bodily injury and property damage, including owned vehicles, hired and non-city vehicles, 

and employee non-ownership, and the amount of such policy shall be a minimum of $250,000.00 
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covering any vehicle used for the execution of the work that is the subject of this Agreement. This 

insurance shall name CITY as an additional insured and waive subrogation in favor of CITY. 

 The Workers’ Compensation coverage provided by COMPANY shall inure to the benefit 

of employees injured during the course and scope of their employment by COMPANY pursuant 

to this Agreement. The Workers’ Compensation shall waive all rights of subrogation in favor of 

CITY.    

 All insurance required pursuant to this Agreement shall provide for a waiver of subrogation 

in favor of CITY. All insurance required pursuant to this Agreement, except for Workers’ 

Compensation Insurance, shall name CITY as an additional insured on a claims occurred basis. 

CITY shall be provided the notice by COMPANY’S insurance provider not later than thirty (30) 

days prior to any reduction or termination of such coverage. 

 COMPANY shall contractually require all contractors, subcontractors, and sub-

subcontractors that work on any portion of the work that is the subject of this Agreement to obtain 

insurance coverage that meets or exceeds the policy requirements and minimum amounts specified 

herein.  All contractors, subcontractors, and sub-subcontractors shall obtain insurance policies that 

provide blanket waivers of subrogation in favor of the City of Midland and policies that name the 

City of Midland as an additional insured on a claims occurred basis (except workers’ 

compensation).  

 The parties agree that, prior to the execution of the Agreement, COMPANY shall provide 

one or more certificates of insurance specifically stating that these requirements have been met 

and subject to the approval of CITY. CITY shall not be required to provide any insurance 

whatsoever pursuant to this Agreement. 

 COMPANY certifies that the certificate of insurance provided as required herein complies 

with the requirements of Chapter 1811 of the Texas Insurance Code. COMPANY shall not use an 

unapproved certificate of insurance or insert inappropriate language on a certificate. Compliance 

with state law is the sole responsibility of COMPANY. 

 

ARTICLE X.  ATTORNEY FEES 

 BY EXECUTING THIS AGREEMENT, COMPANY AGREES TO WAIVE AND DOES 

HEREBY KNOWINGLY, CONCLUSIVELY, VOLUNTARILY AND INTENTIONALLY 

WAIVE ANY CLAIM IT HAS OR MAY HAVE IN THE FUTURE AGAINST CITY, 

REGARDING THE AWARD OF ATTORNEY’S FEES, WHICH ARE IN ANY WAY 

RELATED TO THE AGREEMENT, OR THE CONSTRUCTION, INTERPRETATION 

OR BREACH OF THE AGREEMENT.  COMPANY SPECIFICALLY AGREES THAT IF 
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COMPANY BRINGS OR COMMENCES ANY LEGAL ACTION OR PROCEEDING 

RELATED TO THIS AGREEMENT, THE CONSTRUCTION,  INTERPRETATION, 

VALIDITY OR BREACH OF THIS AGREEMENT, INCLUDING BUT NOT LIMITED 

TO ANY ACTION PURSUANT TO THE PROVISIONS OF THE TEXAS UNIFORM 

DECLARATORY JUDGMENTS ACT (TEXAS CIVIL PRACTICE AND REMEDIES 

CODE SECTION 37.001, ET SEQ., AS AMENDED), OR CHAPTER 271 OF THE TEXAS 

LOCAL GOVERNMENT CODE, COMPANY AGREES TO ABANDON, WAIVE AND 

RELINQUISH ANY AND ALL RIGHTS TO THE RECOVERY OF ATTORNEY’S FEES 

TO WHICH COMPANY MIGHT OTHERWISE BE ENTITLED. 

COMPANY AGREES THAT THIS IS THE VOLUNTARY AND INTENTIONAL 

RELINQUISHMENT AND ABANDONMENT OF A PRESENTLY EXISTING KNOWN 

RIGHT.  COMPANY ACKNOWLEDGES THAT IT UNDERSTANDS ALL TERMS AND 

CONDITIONS OF THE AGREEMENT. COMPANY FURTHER ACKNOWLEDGES 

AND AGREES THAT THERE WAS AND IS NO DISPARITY OF BARGAINING POWER 

BETWEEN CITY AND  COMPANY. THIS SECTION SHALL NOT BE CONSTRUED OR 

INTERPRETED AS A WAIVER OF GOVERNMENTAL IMMUNITY. 

COMPANY AND CITY ARE RELYING ON THEIR OWN JUDGMENT. EACH PARTY 

HAD THE OPPORTUNITY TO DISCUSS THIS AGREEMENT WITH COMPETENT 

LEGAL COUNSEL PRIOR TO ITS EXECUTION. 

 

ARTICLE XI.  GOVERNMENTAL IMMUNITY 

By executing this agreement CITY is not waiving its right of governmental immunity.  CITY is 

retaining its immunity from suit.  CITY is not granting consent to be sued by legislative resolution 

or action. 

THERE IS NO WAIVER OF GOVERNMENTAL IMMUNITY. 

 

ARTICLE XII.  NO THIRD PARTY BENEFICIARIES 

CITY'S approval of this agreement does not create a third party beneficiary. There is no third party 

beneficiary to this Agreement. No person or entity who is not a party to this Agreement shall have 

any third party beneficiary or other rights hereunder. 

 

ARTICLE XIII.  RELEASE 

NOTWITHSTANDING ANY OTHER PROVISIONS, COMPANY HEREBY RELEASES, 
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ACQUITS, RELINQUISHES AND FOREVER DISCHARGES CITY, CITY’S 

EMPLOYEES AND OFFICERS, FROM ANY AND ALL DEMANDS, CLAIMS, 

DAMAGES, OR CAUSES OF ACTION OF ANY KIND WHATSOEVER WHICH 

COMPANY HAS OR MIGHT HAVE IN THE FUTURE, INCLUDING BUT NOT 

LIMITED TO BREACH OF AGREEMENT, QUANTUM MERUIT, CLAIMS UNDER 

THE DUE PROCESS AND TAKINGS CLAUSES OF THE TEXAS AND UNITED 

STATES CONSTITUTIONS, TORT CLAIMS, OR CITY’S NEGLIGENCE. 

 

ARTICLE XIV.  GENERAL PROVISIONS 

 

A. Waiver. No waiver by CITY of a breach of any covenant, condition, or restriction of this Agreement 

shall be construed or held to be a waiver of any succeeding or preceding breach of the same or any 

other covenant, condition, or restriction contained in this Agreement. 

 

B. Governing Law and Venue. This Agreement shall be governed by the laws of the State of Texas. 

All performance and payment made pursuant to this Agreement shall be deemed to have occurred 

in Midland County, Texas.  Exclusive venue for any claims, suits or any other action arising from 

or connected in any way to this Agreement or the performance of this Agreement shall be in 

Midland County, Texas.  The obligations and undertakings of each of the parties to this Agreement 

shall be deemed to have occurred in Midland County, Texas. This Agreement shall be governed 

by, interpreted, enforced and construed under the laws of the State of Texas. The laws of the State 

of Texas shall govern, construe and enforce all the rights and duties of the parties, including but 

not limited to tort claims and any and all contractual claims or disputes, arising from or relating in 

any way to the subject matter of this Agreement, without regard to conflict of laws and rules that 

would direct application of the laws of another jurisdiction. 

 

C. Notice. Any notice or demand that shall be made regarding this Agreement, shall be made in writing 

and delivered either in person or by certified or registered mail. Notice by mail shall be complete upon 

deposit of the paper, postage prepaid, in a post office or official depository under the care and 

custody of the United States Postal Service addressed as follows: 

 

If to CITY:  City Manager's Office  
  P.O. Box 1152 

Midland, Texas 79702  
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If to COMPANY:  Freese and Nichols, INC. 
  4055 International Plaza 
  Fort Worth, TX 76109 
   
   
   
 

The parties hereto may change the above-designated addresses by giving notice pursuant to the terms 

of this Section. 

 

D. Severability. In case any one or more of the provisions contained in this Agreement shall 

for any reason be held to be invalid, illegal, or unenforceable in any respect, this invalidity, illegality, 

or unenforceability shall not affect any other provision of the Agreement, and this Agreement 

shall be construed as if the invalid, illegal, or unenforceable provision had never been contained 

herein. 

 

E. Use of Language. Words in the singular shall be held to include the plural, unless the context 

otherwise requires. 

 

F. Amendments, Modifications, Alterations. No amendment, modification, or alteration of the 

terms of this Agreement shall be binding unless it is in writing, dated subsequent to the date of 

this Agreement, and duly executed by the parties to this Agreement. 

 

G. Counterparts. This Agreement may be executed in multiple counterparts, each of which shall be 

deemed as original, and all of which shall constitute one and the same instrument. 

 

H. Federal Wage Requirements. If applicable, the Davis-Bacon Act, 29 CFR 5.5, and any related 

acts or regulations are hereby incorporated by reference and made a part of this Agreement, and 

all terms and requirements under said laws, by such incorporation, are made terms and 

requirements of this Agreement, to which the parties to this Agreement have agreed to be bound. 
 

I. Notice of Alleged Breach; Statutory Prerequisites.  As a condition precedent to filing suit for 

alleged damages incurred by an alleged breach of an express or implied provision of this 

Agreement, COMPANY or his legal representative, shall give the City Manager, or any other 

reasonable official of CITY, notice in writing (consisting of one original and seven copies of notice 
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attached to a copy of this Agreement) of such damages, duly verified, within one-hundred fifty 

(150) days after the same has been sustained.  The discovery rule does not apply to the giving of 

this notice.  The notice shall include when, where and how the damages occurred, the apparent 

extent thereof, the amount of damages sustained, the amount for which COMPANY will settle, 

the physical and mailing addresses of COMPANY at the time and date the claim was presented 

and the physical and mailing addresses of COMPANY for the six months immediately preceding 

the occurrence of such damages, and the names and addresses of the witnesses upon whom 

COMPANY relies to establish its claim; and a failure to so notify the City Manager within the 

time and manner provided herein shall exonerate, excuse and except CITY from any liability 

whatsoever.  CITY is under no obligation to provide notice to COMPANY that COMPANY’S 

notice is insufficient.  CITY reserves the right to request reasonable additional information 

regarding the claim.  Said additional information shall be supplied within thirty (30) days after 

receipt of notice. 

 The statutory prerequisites outlined herein constitute jurisdictional requirements pursuant 

to Section 271.154 of the Texas Local Government Code and Section 311.034 of the Texas 

Government Code.  Notwithstanding any other provision, COMPANY’S failure to comply with 

the requirements herein shall perpetually bar COMPANY’S claim for damages under Chapter 271 

of the Texas Local Government Code, and  Section 311.034 of the Texas Government Code, 

regardless if CITY has actual or constructive notice or knowledge of said claim or alleged 

damages. COMPANY agrees that the requirements of this entire Agreement are reasonable. 

J.  PROMPT PAY ACT - CITY and COMPANY agree that Texas Government Code, Chapter 

2251, Payment for Goods and Services (the “Prompt Pay Act”) does not waive governmental 

immunity. 

K. Compliance. – Company agrees that it shall comply with Texas Government Code Section 

2252.908, et seq., as amended. Company agrees that it shall comply with Texas Local Government 

Code Section 176.006, et seq., as amended. 

L.  To the extent that Tex. Gov’t Code section 2270.002 applies to this Agreement, Company 

hereby verifies that Company does not boycott Israel and will not boycott Israel during the term 

of this Agreement.  If Tex. Gov’t Code section 2270.002 does not apply to this Agreement, such 

verification is not required, and Company shall be deemed to have not made such verification. 

M.  Records Retention and Production of Information.  To the extent that this Agreement is a 

contract described by Section 552.371 of the Texas Government Code, Company shall (1) preserve 
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all contracting information related to the Agreement as provided by the records retention 

requirements applicable to City for the duration of the contract, (2) promptly provide to City any 

contracting information related to the Agreement that is in the custody or possession of  Company 

on request of City, and (3) on completion of the Agreement, either (i) provide at no cost to City all 

contracting information related to the Agreement that is in the custody or possession of  Company, 

or (ii) preserve the contracting information related to the Agreement as provided by the records 

retention requirements applicable to City. 

N.  Public Information.  To the extent that this Agreement is a contract described by Section 

552.371 of the Texas Government Code, Company agrees as follows in accordance with Section 

552.372(b) of the Texas Government Code: The requirements of Subchapter J, Chapter 552, 

Government Code, may apply to this contract, and the contractor or vendor agrees that the contract 

can be terminated if the contractor or vendor knowingly or intentionally fails to comply with a 

requirement of that subchapter. 

O.  Conflict of Terms. If a conflict of terms or language exists between (i) any of the provisions 

of this Agreement and (ii) any of the provisions contained in Exhibit A, precedence shall be given 

to the provisions of this Agreement. For the avoidance of any doubt, the provisions contained in 

this Agreement shall supersede any and all conflicting provisions contained in Exhibit A. 
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EXECUTED IN DUPLICATE the day and year first above mentioned. 

THE CITY OF MIDLAND, TEXAS   

 

By: ____________________________________   
      Robert Patrick, Interim City Manager 
        
ATTEST 

 

_______________________________________ 
Amy M. Turner, City Secretary 
 
APPROVED ONLYAS TO FORM 

 

_______________________________________ 
John Ohnemiller, City Attorney 
 
COMPANY: 
 
 
By: ____________________________________ 
 
Name:____________________________ 
 
Title: __________________________________ 
 
STATE OF ______________§ 
    § 
COUNTY OF ____________§ 
 

BEFORE ME, the undersigned authority, on this ____ day of __________, 20____ personally 

appeared,                                           , an officer of   Freese and Nichols, Inc.  , known to me to be 

the person and official whose name is subscribed to the forgoing instrument, and acknowledged to 

me that he executed the same as the act and deed of said corporation, for the purposes and 

consideration therein expressed, and in the capacity therein stated. 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the         day of                              , 

20____.         

                                                                                                 _____________________________                                                              

         Notary Public, State of Texas 
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4055 International Plaza, Suite 200  +  Fort Worth, Texas 76109  +  817-735-7300  +  FAX 817-735-7491

July 22, 2020

Mr. Carl Craigo, P.E.
Utilities Director, City of Midland
300 N. Loraine, Suite 520 (P.O. Box 1152)
Midland, TX 79702
Re: Proposal Request for Task Order FN – 01

Dear Carl:

Freese and Nichols, Inc. (FNI) is pleased to provide this proposal for the Preliminary Design and 
Hydraulic Analysis Report and Final Design of Task Order No. FN – 01. It is our understanding that the 
City is pursuing this project due to water quality and other system issues associated with nine wells that 
service the Airport Public Water System (PWS).  The City has previously identified several possible 
courses of action associated with this system challenge.  The City has requested FNI’s assistance with 
evaluating and designing improvements necessary to merge the Airport PWS. The project will include 
the following:

 Alignment analysis for the connection on the south side of the Airport PWS to the City PWS as
shown in Figure 1taking in to account the following:

o Easement requirements (if any),
o Traffic and other resident impacts during construction,
o System down time with special attention given to large industrial users,
o Regulatory considerations (to include incorporating the Airport PWS and the change

from chlorine to chloramine).
 Recommissioning evaluation and rehabilitation recommendations for the West Pump Station (if

required) as shown in Figure 2.
 System hydraulic analysis including:

o a review and update the City’s water model to reflect the proposed utility improvements,
o fire flow analysis,
o Max day EPS and water age modeling.

 Final design of proposed utility improvements of 10,500 LF of 12” WL loop along Airport PWS
southern edge to complete loop.

o Final design will also include a connection design on the northern edge of the Airport
PWS system to reconnect the system with the T-Bar system.

 Bid, award and construction general representation.

www.freese.com
Exhibit A
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Airport PWS Utility Improvements and Hydraulic Analysis
July 22, 2020
Page 2 of 2

FNI will summarize the above engineering results and recommendations in a route study memorandum 
which will include FNI’s recommendations as well as a preliminary design schedule and planning level 
opinion of probable construction cost. After final approval of the alignment FNI will release the 
surveyor and begin design. FNI will seal the plans and assist the City during the bid and award phase of 
the project. Once the construction contract is awarded, FNI will serve the City in the construction phase 
of the project providing general representation to review submittals, assist with review of pay 
applications and help with any field issues that may arise to ensure. Resident project representative 
(RPR) and inspection services have not been included in this scope of work, but FNI has staff ready and 
available to serve the City in that capacity if the City requests that service be incorporated in to the 
scope of work.
Below is a summary of the proposed lump sum compensation. We have broken down by task to help the 
City understand how the effort breaks down.

City of Midland Airport Water System Connection and Utility Improvements
Task 1 – Project Management $    21,860
Task 2 – Route Study, Prelim Design and 
Hydraulic Analysis $    52,966

Task 3 – Final Design (60,90,100%) $    76,295
Task 4a – Bid and Award $    16,455
Task 4b – General Representation $    46,170
Task 5 – Topographic Survey and SUE $    76,200
Task 6 – Environmental Desktop Analysis $    10,500
Task 7 – Regulatory Compliance Support $    22,850

Project Total $  323,296

Sincerely,

Nick Lester, P.E. Aaron Conine, P.E.
Vice President Project Manager

Attachments:
Proposed Scope for Utilities Task Order No. FN – 01
Figure 1 – Airport PWS Connection
Figure 2 – West Ground Storage Tank Connection
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TASK ORDER NO. FN - 01

The scope set forth herein defines the work to be performed by the ENGINEER in completing the 
project.  Both the CITY and ENGINEER have attempted to clearly define the work to be performed 
and address the needs of the Project.  Under this scope, “ENGINEER” is expanded to include any 
sub-consultant, including surveyor, employed or contracted by the ENGINEER. 

Below is a breakdown of the task necessary in both basic and special services needed for the 
development of a Route Study Memorandum and Final Design of the utility improvements 
necessary for the connection between the Airport and City Water System. 

WORK TO BE PERFORMED

BASIC SERVICES
Task 1. Project Management 
Task 2. Route Study, Preliminary Design and Hydraulic Analysis Report 
Task 3. Final Design
Task 4. Bid, Award and Construction General Representation
Task 5. Topographic Survey and SUE

SPECIAL SERVICES
Task 6. Environmental Desktop Analysis
Task 7. Regulatory Compliance Support

PACKET 6.83 October 6, 2020



ATTACHMENT CO

CO-2

PART 2.0 BASIC SCOPE OF SERVICES TO BE PERFORMED BY ENGINEER:

The basic scope of services proposed for this project includes the following:

TASK 1.  PROJECT MANAGEMENT

ENGINEER will manage the work outlined in this scope to ensure efficient and effective use of 
ENGINEER’s and CITY’s time and resources.  ENGINEER will manage change, communicate 
effectively, coordinate internally and externally as needed, and proactively address issues with the 
CITY’s Project Manager and others as necessary to make progress on the work.

1.1. Managing the Team

 Lead, manage and direct ENGINEER team activities

 Ensure quality control is practiced in performance of the work

 Communicate internally among team members

 Organize Comment Resolution Workshop after draft submittal

 Task and allocate team resources

1.2. Communications and Reporting 

 Hold weekly project status calls between CITY and ENGINEER

 Prepare and submit monthly progress reports and invoices. 

 Coordinate with other agencies and entities such as part of the feasibility research 
performed during the Route Study task of the project.

 Stakeholder Coordination

DELIVERABLES

A. Meeting summaries with action items
B. Monthly invoices
C. Monthly progress reports

TASK 2.  PRELIMINARY DESIGN AND HYDRAULIC ANALYSIS REPORT 

ENGINEER will develop two route alternatives and evaluate those routes for the 10,500 LF of 12” 
WL shown on Figure 1: Airport PWS Connection based on the subtask detailed below and 
coordination with the CITY’s Staff.

2.1. Route Study

 Conduct one site visit to evaluate up to two (2) routes for the connection pipeline.
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 Evaluate the feasibility of the potential routes, design and construction schedule, and 
probable construction costs associated with each alternative.

 Evaluate the impact of new water transmission main on existing utilities, streets, 
highways, driveways, traffic, and determine route, appurtenances, and permanent and 
construction easement requirements.

 Evaluate the recommissioning of the West Pump Station. The evaluation will also 
include assistance in operational start up procedures to determine the feasibility of 
recommissioning the West Pump Station and provide recommendations as necessary 
for required rehabilitation work if required.

o Design of rehabilitation improvements is not included as part of this contract.

 Prepare a preliminary alignment report with a schematic layout of up to two alternative 
water main alignments for the 12” WL shown in Figure 1 with appropriate exhibits to 
indicate the recommended alignment to CITY. 

 Attend in person Review Workshop to discuss CITY Comments.

 Finalizing report incorporating CITY comments and provide  analysis of the routes 
based on the following design parameters: transmission line hydraulics, pipe material 
alternatives, recommended permanent and temporary construction easement 
requirements, feasibility and impacts of water transmission line being within roadway, 
regulatory considerations, final design criteria, updated design and construction 
schedule, and the ENGINEER's opinions of probable construction costs for each route.

2.2. System Hydraulics Analysis 

 Review and Update Water System Model:  ENGINEER will perform a hydraulic model 
review of the existing model’s construction, network connectivity, demand and diurnal 
pattern inputs, and operational controls. If necessary, ENGINEER will update the 
existing water model using the City’s latest GIS data and record drawings of recently 
constructed improvements to update the water system model based on  the City’s 
available GIS data.  ENGINEER will update pumping and storage facility data, as 
needed, in the model to represent the existing water system conditions. If necessary 
ENGINEER will install up to two (2) pressure recorders on hydrants in the vicinity of 
the Airport PWS connection points to confirm modeling results.

 Perform Maximum Day EPS Modeling of Existing System: ENGINEER will utilize 
the hydraulic water model to evaluate system performance and the impacts of adding 
the Airport PWS to the City PWS distribution system.  This scenario will include the 
maximum day and hour demand conditions.  ENGINEER will conduct EPS modeling 
of the existing water system for maximum day operating conditions to evaluate tank 
cycling, system pressures, and recommended waterline velocities and headloss 
gradients. 

 Conduct Fire Flow Analysis for Existing System: ENGINEER will utilize water system 
model to conduct fire flow analysis under existing maximum day demands to identify 
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areas with less than adequate fire flow capacity and impacted by the addition of the 
Airport PWS to the City PWS distribution system.  A minimum fire flow of 1,000 gpm 
will be used for analysis.  The CITY will provide fire flow requirements for customers 
with required fire flows greater than 2,000 gpm, where available.  Mapping of available 
fire flows will be overlaid on the existing water system mapping.  

 Perform Water Age Modeling for Existing System: ENGINEER will conduct water age 
modeling for the existing water system for up to two different operational scenarios 
with the addition of the Airport PWS to the City PWS distribution system.  ENGINEER 
will run the EPS water age model for adequate simulation duration to ensure a repeating 
pattern of water age.  ENGINEER will use the EPS model to investigate potential 
operational modifications to reduce water age in areas of concern.  ENGINEER will 
prepare large scale color-coded mapping showing the water age throughout the system.

 Prepare Technical Memorandum on Hydraulic Modeling and Performance Analysis: 
ENGINEER will prepare a technical memo documenting the assumptions utilized, and 
results of the hydraulic modeling for the Airport PWS addition to the City PWS. 
ENGINEER will provide the CITY with an electronic PDF of the draft technical 
memorandum.  ENGINEER will address comments from the CITY and provide a final 
technical memorandum in PDF format.  FNI will provide the CITY the GIS files and a 
copy of the hydraulic model for its records.

2.3. Well Abandonment Plan 

 Evaluate path forward for the nine (9) existing groundwater wells in the current Airport 
PWS and provide recommendations to the CITY as to the best path forward for taking 
the wells offline. The evaluation will include discussion on the treatment concerns of 
combining a free chlorine and chloramine system as well as our recommendations for 
merging the Airport PWS with the City’s chloramine system.

 Except for the identifying concerns associated with blending chloraminated and 
chlorinated waters in the distribution system, no other treatment considerations (i.e., 
arsenic, fluoride) are included in this scope of services. 

 This evaluation will also include if flushing operations will be necessary as part of the 
incorporation of the Airport PWS.

DELIVERABLES

A. Three copies of a Draft Report and Hydraulic Modeling TM for City Review
B. Comment Log with resolution response for each comment
C. Review Workshop Meeting Minutes and Sign-in Sheet
D. Three copies of the revised Report and Hydraulic Modeling TM with Engineer’s Seal
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TASK 3.  FINAL DESIGN 

Upon approval of the final Alignment the ENGINEER will develop plans and specifications for 
the purpose of construction as detailed below and in coordination with the CITY’s Staff.

3.1. Utility Improvements Design

 10,500 Linear Feet of 12” Water line at 1:40 scale and design of connection to existing 
T-Bar System near the West GST and PS.

 Appurtenances for water line including blow-off valves, air release valves, in-line 
valves, and valve vaults.

 Engineer’s Opinion of Probable Construction Cost (OPCC)

 Boring/Tunneling requirements.

 Connection to Existing Water lines.

 Identify limits or surface repair to include pavement, seeding and restoring existing 
contours

 Furnish CITY three (3) sets of copies of the contract documents at 60% and 90% 
completion marked “Preliminary” to obtain comments on the project.  Present and 
review the documents in person with the CITY.

 Submit drawings, specifications, and Construction Contract Documents to the 
applicable federal and state agency(s) for approval, where required.

 Coordinate with effected franchise utility companies and water customers effected by 
any possible water shut down.

DELIVERABLES

A. Three copies of the 60% Plan Set, OPCC, and list of technical specifications.
B. Three copies of the 90% Plans and Full Specifications, Updated OPCC.
C. Comment Log with resolution response for each comment for both submittals
D. Review Workshop Meeting Minutes and Sign-in Sheet for both submittals
E. Three copies of the 100% Construction Documents with Engineer’s Seal for purposes 

of bidding.

TASK 4.  Bid, Award and Construction General Representation  

Upon completion of the design services and approval of "Final" drawings and specifications by 
CITY, ENGINEER will proceed with the performance of services as described below.  
ENGINEER will endeavor to protect CITY in providing these services however, it is understood 
that ENGINEER does not guarantee the Contractor's performance, nor is ENGINEER responsible 
for supervision of the Contractor's operation and employees.  ENGINEER shall not be responsible 
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for the means, methods, techniques, sequences or procedures of construction selected by the 
Contractor, or any safety precautions and programs relating in any way to the condition of the 
premises, the work of the Contractor or any Subcontractor.  ENGINEER shall not be responsible 
for the acts or omissions of any person (except its own employees or agents) at the Project site or 
otherwise performing any of the work of the Project.:

If general conditions other than ENGINEER standards are used, the CITY agrees to include 
provisions in the construction contract documents that will require the construction contractor to 
include ENGINEER and their sub consultants on this Project to be listed as an additional insured 
on Contractor’s insurance policies.

4.1. Assist CITY in securing bids.  Issue a Notice to Bidders to prospective contractors and 
vendors listed in ENGINEER’s database of prospective bidders, and to selected plan 
rooms.  Provide a copy of the notice to bidders for CITY to use in notifying construction 
news publications and publishing appropriate legal notice.  The cost for publications shall 
be paid by CITY.

4.2. Print Bid Documents and distribute to selected plan rooms, and to prospective bidders 
that respond to the Notice to Bidders.

4.3. Maintain information on entities that have been issue a set of bid documents.  Distribute 
information on plan holders to interested contractors and vendors on request.

4.4. Assist CITY by responding to questions and interpreting bid documents.  Prepare and 
issue addenda to the bid documents to plan holders if necessary.

4.5. At CITY request, ENGINEER will assist CITY in the opening, tabulating, and analyzing 
the bids received.  Review the qualification information provided by the apparent low 
bidder to determine if, based on the information available, they appear to be qualified to 
construct the project.  Recommend award of contracts or other actions as appropriate to 
be taken by CITY.  Pre-qualification of all prospective bidders and issuing a list of 
eligible bidders prior to the bid opening is an additional service.

4.6. Assist CITY in the preparation of Construction Contract Documents for construction 
contracts.  Provide ten (10) sets of Construction Contract Documents which include 
information from the apparent low bidders bid documents, legal documents, and addenda 
bound in the documents for execution by the CITY and construction contractor.  
Distribute five (5) copies of these documents to the contractor with a notice of award that 
includes directions for the execution of these documents by the construction contractor.  
Provide CITY with the remaining five (5) copies of these documents for use during 
construction. Additional sets of documents can be provided as an additional service.

4.7. Furnish contractor copies of the drawings and specifications for construction pursuant to 
the General Conditions of the Construction Contract.

4.8. Assist CITY in conducting preconstruction conference(s) with the Contractor(s) and 
review construction schedules prepared by the Contractor(s) pursuant to the requirements 
of the construction contract.
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4.9. Establish communication procedures with the CITY and contractor.  
4.10. Review contractor's submittals (up to 20), including, requests for information, 

modification requests, shop drawings, schedules, and other submittals in accordance with 
the requirements of the construction contract documents for the projects. As well as 
review of up to 5 Operations and Maintenance Manuals.

4.11. Based on ENGINEER's observations as an experienced and qualified design ENGINEER 
and review of the Payment Requests and supporting documentation submitted by 
Contractor, determine the amount that ENGINEER recommends Contractor be paid on 
monthly and final estimates, pursuant to the General Conditions of the Construction 
Contract.

4.12. Attend (1) construction coordination meeting every month (as distinguished from the 
continuous services of a Resident Project Representative), with a maximum of twelve 
(12) construction coordination meeting with up to four (4) being in person with a site 
visit to observe the progress and the quality of work and to attempt to determine in 
general if the work is proceeding in accordance with the Construction Contract 
Documents.  In this effort ENGINEER will endeavor to protect the CITY against defects 
and deficiencies in the work of Contractors and will report any observed deficiencies to 
CITY.  Visits to the site in excess of the specified number are an additional service.

4.13. Interpret the drawings and specifications for CITY and Contractor(s).  Investigations, 
analyses, and studies requested by the Contractor(s) and approved by CITY, for 
substitutions of equipment and/or materials or deviations from the drawings and 
specifications is an additional service.

4.14. Establish procedures for administering constructive changes to the construction contracts.  
Process contract modifications and negotiate with the contractor on behalf of the CITY to 
determine the cost and time impacts of these changes.  Prepare change order 
documentation for approved changes for execution by the CITY.  Documentation of field 
orders, where cost to CITY is not impacted, will also be prepared.  Investigations, 
analyses, studies or design for substitutions of equipment or materials, corrections of 
defective or deficient work of the contractor or other deviations from the construction 
contract documents requested by the contractor and approved by the CITY are an 
additional service.  Substitutions of materials or equipment or design modifications 
requested by the CITY are an additional service.

4.15. Prepare documentation for contract modifications required to implement modifications in 
the design of the project.  Receive and evaluate notices of contractor claims and make 
recommendations to the CITY on the merit and value of the claim on the basis of 
information submitted by the contractor or available in project documentation.

4.16. Conduct, in company with CITY's representative, a final review of the Project for 
conformance with the design concept of the Project and general compliance with the 
Construction Contract Documents.  Prepare a list of deficiencies to be corrected by the 
contractor before recommendation of final payment.  Assist the CITY in obtaining legal 
releases, permits, warranties, spare parts, and keys from the contractor.  Review and 
comment on the certificate of completion and the recommendation for final payment to 
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the Contractor(s). Visiting the site to review completed work in excess of two trips are an 
additional service.

4.17. Revise the construction drawings in accordance with the information furnished by 
construction Contractor(s) reflecting changes in the Project made during construction.  
Two (2) sets of prints of "Record Drawings" shall be provided by ENGINEER to CITY.

TASK 5.  TOPOGRAPHIC SURVEY AND SUE 

ENGINEER will perform design survey of the approved waterline alignment, including 1-foot 
contours, surface features, property lines, manholes, vaults, valves, flow lines, overhead electrical 
lines, streets, driveways, drainage facilities, fences, utility flagging and marking provided by DIG-
TESS, and any potholing performed by the CITY or utility owner:

5.1. Topographic Survey

 Contact the State One-Call Utility Locate service (DIG TESS) to initiate franchise 
utilities to locate their infrastructure in the vicinity of the proposed project.  Perform 
field surveys to tie the horizontal location of these facilities.

 Provide survey control along the pipeline route in a coordinate system and vertical 
datum as approved by the CITY, and compatible with other pipeline projects.

 Provide topographic survey for a 75-foot width along the pipeline routes for up to 
10,500 linear feet and survey of approximately 9,000 square feet at the T-Bar 
connection location. Topographic survey will include all property monuments, 
apparent easements, property lines, right-of-way lines, fences, pavement, signs, utility 
markers, indicate all trees four (4) inches in diameter or larger and the limits of 
landscaping within the 50-foot wide strip along the proposed pipeline route. 
Topographic survey will not include individual tree surveys

 Provide survey ties to major utility lines, as located by the CITY’s utility.

5.2. Subsurface Utility Engineering (SUE)

 Perform review of information collected by the surveyor to approximate horizontal 
location of subsurface facilities.

 Based on the survey information perform Level B SUE on 500 linear feet of the 
alignment to identify possible subsurface utility conflicts more accurately. 
o Level B SUE Involves designating the type and size of the underground utilities, 

for example, by markings provided through an 811 call or by contacting an 
individual utility company. This data is added to the data collected from the 
survey.  The designated utilities are then surveyed and added to the drawing.

 Based on the conflicts identified by the level B SUE select four (4) number of utilities 
to perform Level A SUE to verify the exact vertical and horizontal position at the 
location our proposed alignment crosses that utility. 
o Level A SUE involves physically locating the actual utility – often by ‘potholing.’ 

Once the utility is potholed it is located horizontally and vertically by survey 
measurements.
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PART 3.0 SPECIAL SCOPE OF SERVICES

The special scope of services proposed for this project includes the following:

TASK 6.  ENVIRONMENTAL 

ENGINEER will perform the environmental services listed below:

6.1. Gather and Review Existing Information

 ENGINEER will compile readily available existing information and a Geographic 
Information System (GIS) database of potential environmental constraints for the 
proposed water system connection pipeline alignment will be created.  The data 
collected will include, but is not limited to: potential waters of the U.S (streams, 
water bodies, and wetlands), cultural resources sites, hazardous materials sites, 
potential habitats for federally listed threatened and endangered species, municipal, 
state, and national parks, General Land Office (GLO) owned land and associated 
easements, University Lands and associated easements, existing oil and gas wells, 
Texas Parks and Wildlife Department (TPWD) Wildlife Management Areas, and 
National Wilderness Preservation System areas.

 ENGINEER will use the GIS database to design a water pipeline alignment that 
avoids and/or minimizes impacts to known environmental resources and constraints.

6.2. Conduct Pedestrian Survey

 ENGINEER will conduct a pedestrian survey to observe and document existing 
environmental conditions and assess potential permitting requirements associated 
with the proposed project.  The presence and locations of potential waters of the U.S., 
including wetlands; potential threatened/endangered species habitat; and vegetation 
cover types will be identified within the proposed pipeline alignment easement.

 This task does not include conducting detailed wetland delineations necessary for the 
preparation and submittal of a Pre-Construction Notification (PCN) to the U.S. Army 
Corps of Engineers (USACE).

6.3. Coordinate with the Texas Historical Commission

 Projects sponsored by public entities that affect a cumulative area greater than five 
acres or that disturb more than 5,000 cubic yards require advance consultation with 
the Texas Historical Commission (THC) according to Section 191.0525 (d) of the 
Antiquities Code of Texas.  Because the proposed project is likely to exceed one or 
both of these thresholds, coordination with THC is expected to be required.

 ENGINEER will draft a consultation letter to the THC for the City’s review and 
comment.  ENGINEER will incorporate the City’s comments and submit the 
consultation letter to the THC via their eTRAC online submittal system.  Any follow 
up studies requested by the THC are not included in this scope of services but can be 
provided upon written authorization.
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6.4. Prepare Technical Memorandum

 ENGINEER will prepare a memo documenting existing site conditions, including 
presence of potential jurisdictional waters of the U.S. (including wetlands), 
threatened and endangered species habitats, and vegetation cover types.  
Recommendations for Clean Water Act (CWA) Section 404 permitting, if required, 
will be included.

 The draft technical memorandum will be submitted by ENGINEER to the City for 
review and comment.  After incorporating the City’s comments into the document, 
ENGINEER will submit a final technical memorandum to the City.

DELIVERABLES

A. Draft letter for City submitted to THC
B. Final letter for THC
C. Draft Memorandum documenting Section 404 Recommendations
D. Final Memorandum documenting Section 404 Recommendations

TASK 7.  REGULATORY COMPLIANCE SUPPORT 

ENGINEER will assist the CITY with TCEQ coordination on the task listed below:

7.1. Plan Submittal to TCEQ Water Plan Review Team

 ENGINEER will submit sealed plans on behalf of the CITY to TCEQ Water Review 
Team.

 ENGINEER will coordinate with the TCEQ reviewer as necessary to answers 
questions about the construction documents in order receive construction approval of 
the plans from TCEQ.

7.2. Assistance with the merge of the Airport and City PWS

 Assist the City in compiling the necessary paperwork for the abandonment of the 
wells.

 Assist the city in preparation of the application to TCEQ to merge the Airport PWS 
and City of Midland PWS.

7.3. TCEQ Interconnection Report (If Required) in accordance with TCEQ checklist.

PART 4.0 ADDITIONAL SERVICES

Additional Services not included in the existing Scope of Services – CITY and ENGINEER 
agree that the following services are beyond the Scope of Services described in the tasks above.  
However, ENGINEER can provide these services, if needed, upon the CITY’s written request.  
Any additional amounts paid to the ENGINEER as a result of any material change to the Scope of 
the Project shall be agreed upon in writing by both parties before the services are performed.  These 
additional services include the following:
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1. Any treatment design services required to integrate the wells as part of the merged 
public water system.

2. Development of ROW and easement documents, which includes survey/assistance for 
acquisition.

3. GIS mapping services or assistance with these services.

4. Providing services to investigate existing conditions or facilities, or to make measured 
drawings thereof, or to verify the accuracy of drawings or other information furnished by CITY.

5. Providing renderings, model and mock-ups requested by the CITY.

6. Making revisions to drawings, reports or other documents when such revisions are 1) consistent 
with approvals or instructions previously given by CITY or 2) due to other causes not solely 
within the control of ENGINEER.

7. Investigations involving consideration of operation, maintenance and overhead expenses, and 
the preparation of rate schedules, earnings and expense statements, feasibility studies, 
appraisals, evaluations, assessment schedules, and material audits or inventories required for 
certification of force account construction performed by CITY.

8. Preparing applications and supporting documents for government grants, loans, or planning 
advances and providing data for detailed applications.

9. Preparing data and reports for assistance to CITY in preparation for hearings before regulatory 
agencies, courts, arbitration panels or any mediator, giving testimony, personally or by 
deposition, and preparations therefore before any regulatory agency, court, arbitration panel or 
mediator.

10. Furnishing the services of a Resident Project Representative to act as CITY's on-site 
representative during the Construction Phase.  The Resident Project Representative will act as 
directed by ENGINEER in order to provide more extensive representation at the Project site 
during the Construction Phase. Through more extensive on-site observations of the work in 
progress and field checks of materials and equipment by the Resident Project Representative 
and assistants, ENGINEER shall endeavor to provide further protection for CITY against 
defects and deficiencies in the work.  

11. If CITY provides personnel to support the activities of the Resident Project Representative who 
is ENGINEER or ENGINEER's agent or employee, the duties, responsibilities and limitations 
of authority of such personnel will be set forth in an Attachment attached to and made a part of 
this AGREEMENT before the services of such personnel are begun.  CITY agrees that 
whenever ENGINEER informs him in writing that any such personnel provided by the CITY 
are, in his opinion, incompetent, unfaithful or disorderly, such personnel shall be replaced.

12. Assisting CITY in claims disputes with Contractor(s).

13. Performing investigations, studies and analyses of substitutions of equipment and/or materials 
or deviations from the drawings and specifications.

14. Assisting CITY in claims disputes with Contractor(s).
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15. Performing investigations, studies and analyses of substitutions of equipment and/or materials 
or deviations from the drawings and specifications.

16. Assisting CITY in the defense or prosecution of litigation in connection with or in addition to 
those services contemplated by this CONTRACT.  Such services, if any, shall be furnished by 
ENGINEER on a fee basis negotiated by the respective parties outside of and in addition to this 
CONTRACT.

17. Performing investigations, studies, and analysis of work proposed by construction contractors 
to correct defective work.

18. Design, contract modifications, studies or analysis required to comply with local, State, Federal 
or other regulatory agencies that become effective after the date of this agreement.

19. Services required to resolve bid protests or to rebid the projects for any reason.

20. Any services required as a result of default of the contractor(s) or the failure, for any reason, of 
the contractor(s) to complete the work within the contract time.

21. Providing services after the completion of the construction phase not specifically listed in this 
CONTRACT.

22. Providing basic or additional services on an accelerated time schedule.  The scope of this 
service include cost for overtime wages of employees and consultants, inefficiencies in work 
sequence and plotting or reproduction costs directly attributable to an accelerated time schedule 
directed by the CITY.

23. Providing services made necessary because of unforeseen, concealed, or differing site 
conditions or due to the presence of hazardous substances in any form.

24. Preparing statements for invoicing or other documentation for billing other than for the 
standard invoice for services attached to this ENGINEER services agreement.

25. Provide follow-up ENGINEER services during Contractor’s warranty period.

26. Services related to development of the CITY’s project financing and/or budget.
27. Services to support, prepare, document, bring, defend, or assist in litigation undertaken 

or defended by the CITY. 
28. Performance of miscellaneous and supplemental services related to the project as 

requested by the CITY.
29. Surveying or SUE services other than those stated above.
30. Preparation of FEMA (CLOMR or LOMR) submittals.
31. Design of sanitary sewer extension, including plan and profile sheets and construction 

detail sheets.
32. Services related to public outreach, public meetings, or meetings with affected property 

owners.
33. Development of ENGINEER Guide Specifications to supplement City Technical 

Specifications

PACKET 6.94 October 6, 2020



ATTACHMENT CO

CO-13

34. Prepare Preliminary Jurisdictional Determination Report.
35. Prepare Nationwide Permit (NWP) Pre-construction Notification (PCN).
36. Application for an Individual Section 404 Permit.
37. Phase I Environmental Site Assessment.
38. Archeological/cultural resources survey.
39. Coordination to conduct the archeological/cultural resources survey.
40. Presence/absence surveys for federally listed threatened/endangered species.
41. Consultation with the U. S. Fish and Wildlife Service under Section 7 of the 

Endangered Species Act.
42. Application for General Land Office easements.
43. Application for Texas Parks & Wildlife Department Sand and Gravel Permit.
44. Environmental documentation as follows:

 Preparation of Environmental Assessment or other NEPA document

 Preparation of a Section 404 permit application, a Pre-construction Notification 
(PCN), a request for a Jurisdictional Determination (JD), or other submittal to the 
USACE

 Presence/absence surveys for federally listed threatened/endangered species

 Phase I Environmental Site Assessment

 Preparation of a Storm Water Pollution Prevention Plan (SWPPP)

 Other environmental services not specifically described under BASIC/SPECIAL 
SERVICES of this scope

PART 5.0 PERIODS OF SERVICE:

TIME OF COMPLETION:  ENGINEER is authorized to commence work on the Project upon 
execution of this AGREEMENT and agrees to complete the services within time frames listed 
below.

 Draft Preliminary Design and Hydraulic Analysis Report submitted 75 days from Notice 
to Proceed

o Submit Final Preliminary Design and Hydraulic Analysis Report 20 days after 
receiving comments from the CITY.

 60% Design Documents submitted 120 days after receiving alignment approval from the 
CITY.

o Submit 90% Design Documents 90 days after receiving comments from the CITY 
on the 60% Submittal.

o Submit Sealed Contract Documents 45 days after receiving comments from the 
CITY on the 90% Submittal.
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If ENGINEER’s services are delayed through no fault of ENGINEER, ENGINEER shall be 
entitled to adjust contract schedule consistent with the number of days of delay.  These delays may 
include but are not limited to delays in City or regulatory reviews, delays on the flow of 
information to be provided to ENGINEER, governmental approvals, etc.  These delays may result 
in an adjustment to compensation as outlined on the face of this Agreement and in Attachment 
CO. 

PART 6.0 COMPENSATION:

Below is a summary of the proposed lump sum compensation. We have broken the fee down by 
task to help the City understand how the effort breaks down.

City of Midland Airport Water System Connection and Utility Improvements
Task 1 – Project Management $    21,860
Task 2 – Route Study, Prelim Design and 
Hydraulic Analysis $    52,966

Task 3 – Final Design (60,90,100%) $    76,295
Task 4a – Bid and Award $    16,455
Task 4b – General Representation $    46,170
Task 5 – Topographic Survey and SUE $    76,200
Task 6 – Environmental Desktop Analysis $    10,500
Task 7 – Regulatory Compliance Support $    22,850

Project Total $  323,296

PART 7.0 CITY’S RESPONSIBILITIES:

City shall perform the following in a timely manner so as not to delay the services of FNI:

 Provide meeting space and coordinate equipment needs, room set up, and logistics
for meetings.

 Designate in writing a person to act as City’s representative with respect to the
services to be rendered under this Agreement.  Such person shall have contract
authority to transmit instructions, receive information, interpret and define City’s
policies and decisions with respect to FNI’s services for the Project.

 Examine and provide prompt feedback on all submittals, draft reports, and other
documents presented by FNI within a reasonable time so as not to delay the services
of FNI.

Contengency 20%   $     64,660
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 Furnish, or direct FNI to provide, Additional Services as stipulated in Part 4.0, of
this Agreement or other services as required.

 Bear all costs incident to compliance with the requirements of this Part 7.0.
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PART 8.0 OTHER:

DESIGNATED REPRESENTATIVES: FNI and CITY designate the following representatives:

CLIENT’s Designated Representative – Carl Craigo, PE, Utilities Director, 300 N. Loraine 
Street, Midland Texas 79701; Phone: 432-685-7261; E-mail:  ccraigo@midlandtexas.gov  

CLIENT’s Accounting Representative -  

FNI’s Project Manager – Aaron Conine, 4055 International Plaza, Suite 200, Fort Worth, TX 
76109; 
Phone: 817-735-7469; E-mail: aaron.conine@freese.com 

FNI’s Accounting Representative – Sharon James, 4055 International Plaza, Suite 200, Fort 
Worth, TX 76109; Phone: 817-735-7298; E-mail: sharon.james@freese.com
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116-2020

City Council Meeting

Item Number: 7

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Justine Ruff, Director
Subject: Motion authorizing the execution of a Commercial Hangar Lease 

Agreement between the City of Midland, Texas and Paul Armstrong dba 
Skywest Aviation, Inc., regarding Hangar S-14 located on City-owned 
property described as Tract 2-B of Lot 1A, Block 13, Industrial Park 
Regional Air Terminal, Unit 12, Midland, Midland County, Texas 
(AIRPORTS)

Purpose:

Motion authorizing the execution of a Commercial Hangar Lease Agreement between the City 
of Midland, Texas and Paul Armstrong dba Skywest Aviation, Inc. at Midland International Air 
& Space Port for Hangar S-14 in Tract 2-B located in Lot 1A, Block 13, Industrial Park 
Regional Air Terminal, Unit 12, Midland County, Texas.

Recommended City Council Action:

Approve

Fiscal Impact:

Monthly - $ 2,644.00 
Annual - $31,728.00

The appropriate Consumer Price Index (CPI) language is incorporated within the lease for 
annual rental adjustments.

Discussion:

Paul Armstrong dba Skywest Aviation, Inc. has been a tenant of Hangar S-14 in Tract 2-B 
located in Lot 1A, Block 13, Industrial Park Regional Air Terminal, Unit 12, Midland County, 
Texas (2805 Earhart) since AvSource West vacated the facility in 2014. 
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Skywest Aviation, Inc. operates a business that provides aircraft maintenance and repair at 
Midland International Air & Space Port. The term of this Agreement shall commence on 
November 1, 2020, and terminate at midnight on October 31, 2025. The parties may mutually 
elect to extend the term of the Agreement for one five-year period, under the same terms and 
conditions, upon written notice to the other party. 

The Airport Board voted during their September 16, 2020, meeting to recommend that City 
Council approve the execution of this lease. 

 
City Manager’s Office
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COMMERCIAL HANGAR LEASE AGREEMENT 
BETWEEN CITY OF MIDLAND, TEXAS AND 

PAUL ARMSTRONG dba SKYWEST AVIATION, INC 
 
 

THIS LEASE AGREEMENT, made this 1st day of November, 2020, by and between the 
City of Midland, Texas, a home rule municipal corporation, hereinafter referred to as “City”, 
and Skywest Aviation, Inc., hereinafter referred to as “Lessee”. 

 
RECITALS 

 
WHEREAS, the City owns and operates the Midland International Airport, located in the 

City of Midland, Texas hereinafter referred to as “Airport”, and;  
 
WHEREAS, Lessee desires to lease certain City-owned facilities and land at the Airport to 

engage in the business of aeronautics and provide certain aeronautical services, and Lessee 
desires to provide certain aviation services to the public as hereinafter permitted; 

 
NOW, THEREFORE, for and in consideration of the covenants and conditions herein 

stated, City and Lessee agree as follows: 
 
 

ARTICLE 1. GRANT OF LEASE 
 
1.01 Leased Premises: City agrees to lease to Lessee Hangar S-14 and Tract 2-B located in Lot 

1A, Block 13, Industrial Park Regional Air Terminal, Unit 12, Midland, Midland County, 
Texas (2805 Earhart), and being more particularly described on Exhibit “A”, attached 
hereto and incorporated by reference. Hangar S-14 and Tract 2-B are hereinafter 
collectively referred to as the “Leased Premises.” 

 
1.02 Easements: This Agreement shall be subject to such easements, right-of ways, drillsites, 

or other rights or reservations affecting the Leased Premises which are of record or are 
clearly visible as of the date of this Agreement, or which are shown on Exhibit “A”. 

 
1.03 Acceptance of Leased Premises: Lessee accepts the Leased Premises, buildings and 

improvements, including all fixtures, apparatus and equipment located therein “AS IS” 
WITH ANY AND ALL LATENT AND PATENT DEFECTS AND THAT THERE IS NO 
WARRANTY, EXPRESS OR IMPLIED BEING MADE BY THE CITY OF MIDLAND, TEXAS 
THAT THE BUILDINGS ARE FIT FOR A PARTICULAR PURPOSE. LESSEE ACKNOWLEDGES 
THAT LESSEE IS NOT RELYING UPON ANY REPRESENTATION MADE BY THE CITY WITH 
RESPECT TO THE CONDITION OF THE BUILDINGS, BUT IS RELYING UPON LESSEE’S 
EXAMINATION OF THE BUILDINGS. LESSEE ALSO RECOGNIZES BY EXECUTING THE LEASE, 
THAT THE LESSEE IS AGREEING TO LEASE THE BUILDINGS “AS IS” THAT LESSEE AGREES 
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TO MAKE ITS OWN APPRAISAL OF THE BUILDINGS AND TO ACCEPT THE RISK THAT 
LESSEE MAY BE WRONG. THE CITY GIVES NO ASSURANCES, EXPRESS OR IMPLIED 
CONCERNING THE VALUE OR CONDITION OF THE BUILDINGS LEASED. IN NO EVENT 
SHALL A LESSEE HAVE A RIGHT TO RECOVER CONSEQUENTIAL DAMAGES. THEREFORE, 
THE LESSEE WILL TAKE THE BUILDINGS UNDER THE EXPRESS UNDERSTANDING THE 
LEASED PREMISES ARE ACCEPTED “AS IS” AND WITH ALL FAULTS. 

 

ARTICLE 2. TERM LEASE AGREEMENT 
 
2.01 Lease Term: The term of this Agreement shall commence on November 1, 2020, and 

terminate at midnight on October 31, 2025, (“the Lease Term”) unless terminated 
earlier pursuant to the provisions of this Agreement. The parties may mutually elect to 
extend the term of the Agreement for one five-year period, under the same terms and 
conditions, upon written notice to the other party.  Said notice shall occur no later than 
90 days prior to the expiration of the then current term of the Agreement.  This 
Agreement may continue on a month-to-month basis after the expiration of the term, 
subject to the terms and conditions hereof.  The parties shall mutually agree upon the 
month-to-month extension in writing 90 days prior to the expiration of the term. 

 

ARTICLE 3. RENT 
 
3.01 Amount of Base Rent: During the Lease Term, Lessee agrees to pay monthly to City rent 

for the Leased Premises as follows: $2,644.00.00 per month due on the first day of each 
month. For purposes of this agreement, the amount of square footage for ground and 
facilities being rented is agreed by the parties to be as set forth in Exhibit “A”. 

 
3.02 Rental Adjustments: It is agreed and understood that provision must be made herein 

for an adjustment of rentals annually. Therefore, as of January 1, 2022, the Minimum 
monthly rent shall be increased only in the same proportion or percentage by which the 
cost of living has been increased as reflected by the Consumer Price Index for All Items, 
as maintained by the United States Government’s Department of Labor, Bureau of Labor 
Statistics for the Dallas/Fort Worth SMA; such increase being measured by comparison 
with such cost-of-living indices at the end of the immediately preceding 12-month 
period of this lease, as compared with the indices at the commencement of the 
immediately preceding 12-month period of this lease.  In no event shall the monthly 
payment due be less than $2,644.00. 

 
3.03 Delivery of Rent: All payments required of Lessee by this Agreement shall be delivered 

by mail, or in person, to the Office of the Director of Airports, Midland International 
Airport, 9506 LaForce Boulevard, P. O. Box 60305, Midland, Texas 79711, or to such 
other location as specified in writing by the City from time to time, no later than the 
date such payment is due, unless such due date falls on a Saturday, Sunday, or City 
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holiday, in which case such rent shall be due on the first City business day following the 
date such payment is due. 

 
3.04 Delinquent Rent Payments: All rent and other payments which are past due more than 

five (5) days shall accrue simple interest at the rate of (a) eight percent (8.0%) annually 
or (b) the maximum percentage rate allowed by law, whichever is less.  Notwithstanding 
anything to the contrary in this Section 3.04, if at the time performance of the 
provisions set forth in this Section 3.04 becomes due, the interest to be paid in 
accordance with this Section 3.04 exceeds the limits on the payment of interest 
established by law, then the amount of interest to be paid shall be reduced to the 
maximum limit allowed by law; furthermore, if, from any circumstances, City should 
ever receive as interest an amount that would exceed the highest lawful rate, the 
amount that would be excessive interest shall be applied to the payment of rent owing 
pursuant to the provisions of this Lease Agreement and not to the payment of interest. 

 
3.05 Application of Amounts Received: Payments received shall be applied in the following 

order: (1) interest accrued for late payments, (2) late rental charges, (3) past due rent, 
beginning with the oldest amount due, (4) other past due amounts, (5) rent currently 
due, (6) other amounts currently due. 

 
3.06 Other Charges: Nothing herein shall be deemed to relieve Lessee and its tenants, 

sublessees, patrons, invitees and others from Airport use charges, including fuel flowage 
fees paid on fuel purchased by Lessee, as are levied generally by the City directly upon 
the operation of aircraft, or from automobile parking permit fees for parking areas that 
are not included within the Leased Premises, or from security fees. 

 

ARTICLE 4. USE OF LEASED PREMISES 
 
4.01 Permitted Uses: Lessee shall be permitted to use the Leased Premises for the purpose 

of conducting for-profit commercial aeronautical services or activities consisting of any 
or all of the following operations and no others: 

 
(a) Repair and maintenance service for aircraft, airframe, power plant, avionics, 

instruments, and related equipment; 
 
(b) Storage of such equipment and apparatus as may be incidental and/or necessary 

to Lessee’s operations, including motor vehicles operated and/or owned by 
Lessee; and 

 
(c) Such other uses as may be permitted in writing by the City. 
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4.02 Prohibited Uses: Lessee agrees at all times to comply with the following: 
 

(a) Lessee shall at no time use, or permit the use of, the Leased Premises in a 
manner that is contrary to applicable federal, state, or local laws, ordinances, 
rules, or regulations, which shall include, but not be limited to, applicable 
Federal Aviation Administration rules and regulations and applicable regulations 
for the use of the Airport as may from time to time be promulgated by the City; 

 
(b) Lessee shall not permit any permanent, unshielded light or illumination source to 

cause glare as viewed from any street, adjacent properties or operating aircraft; 
 

(c) Lessee shall not cause or permit the burial or storage above ground on the 
Leased Premises of any hazardous waste or materials, as defined by federal or 
state law, except in accordance with applicable Federal, State, or local laws, 
ordinances, regulations and rules, as may be adopted or amended from time to 
time; 

 
(d) Lessee shall not cause or permit any use or activity on the Leased Premises 

which would create a hazardous condition for aircraft operating at the Airport; 
 

(e) Lessee shall not allow the Leased Premises to be used for parking of motor 
vehicles, motorcycles, or motor driven equipment by anyone other than 
customers, employees, or contractors of Lessee except as may be authorized by 
the Director of Airports, with all such parking being limited to areas designated 
by the Department of Airports for such parking. Lessee shall not be in default for 
the improper parking of vehicles over which neither Lessee nor any of its 
subtenants, customers, employees, or contractors have any control; 

 
(f) Lessee shall not operate, nor permit the operation of, a car rental business from 

the Leased Premises, unless the Lessee or the operator of said car rental 
business has executed a car rental concession or permit agreement with the City; 

 
(f) Lessee shall not allow scheduled airline passenger operations to be conducted 

on the Leased Premises. 
 

4.03 Compliance with Minimum Standards: All activities conducted upon the Leased 
Premises, whether by Lessee or its sublessees, shall be in substantial conformance with 
the City’s Minimum Standards for Aeronautical Activities, as such standards exist or may 
be duly amended from time to time by the City Council to the extent that such 
Minimum Standards may apply to Lessee’s operations. City agrees to provide Lessee 
with written notice not later than 30 days prior to adoption of substantive changes to 
the Minimum Standards for Aeronautical Activities which would apply to Lessee’s 
operations. 
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4.04 Non-exclusive Uses: Lessee understands and acknowledges that, as to that part of the 
Airport not included within the Leased Premises, the allowable uses permitted herein 
are on a non-exclusive basis with respect to other potential providers of aeronautical 
services at the Airport. 

 
 

ARTICLE 5. OBLIGATIONS OF LESSEE WITH REGARD TO 
CONSTRUCTION OF IMPROVEMENTS 

 
5.01 Approval of Plans Not Assurance of Design Quality: The approval by the Director of 

Airports of any plans and specifications applies only to the conformity of such plans to 
the general architectural and operational plan for the Leased Premises and the Airport. 
The approval of the Director of Airports does not constitute approval of the quality of 
the architectural or engineering work performed. Neither City nor the Director of 
Airports assumes any liability or responsibility for the architectural or engineering 
design or for any defect in any building or improvement constructed from the plans or 
specifications. Construction of any contemplated improvements shall be in accordance 
with the plans presented to and approved by the Director of Airports.  All construction 
work shall be subject to inspection by a representative employed by the City or an 
inspector from the Code Enforcement Department of the City, or both, to determine 
that such work conforms to the plans and specifications approved by the City. 

 
5.02 Contractor’s Insurance; Bonds: At any time construction activities are undertaken on 

the Leased Premises, Lessee shall require that its contractor or contractors keep in force 
insurance issued by a responsible insurance company or companies authorized to 
conduct business in the State of Texas insuring the improvements during construction 
under Completed Builder’s All Risk Insurance, including fire, extended coverage, 
vandalism and malicious mischief, in an amount equal to the full insurable value of such 
construction as the same progresses in order to insure continuity of construction and 
ultimate completion despite damage or destruction suffered during the course thereof. 
ALL INSURANCE SHALL NAME THE CITY AS ADDITIONAL INSURED AND CO-PAYEE AND 
PROVIDE FOR A WAVIER OF SUBROGATION IN FAVOR OF THE CITY. Lessee shall require 
all contractors performing construction work on the Leased Premises to provide 
payment and performance bonds issued by a responsible bonding company or 
companies authorized to conduct business in the State of Texas for the full amount of 
the cost of the construction to be performed on forms which are in compliance with 
Tex. Gov’t Code Art. 2253, as amended. The foregoing shall be made a part of any 
contract between Lessee and its contractor or contractor. In the event Lessee does not 
complete the construction work itself; it shall comply with the all-risk insurance 
provisions hereof. 

 
5.03 Compliance With Building Codes and Federal Standards: All improvements made to the 

Leased Premises by Lessee shall comply with all applicable City Building Codes and 
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Federal standards for construction of airport improvements in effect at the time 
construction commences as well as all other applicable federal aviation regulations, if 
any. 

 
5.04 Encumbrance of Leasehold Estate: Lessee shall at no time encumber or attempt to 

encumber its leasehold interest in the Leased Premises by deed of trust, mortgage, 
security agreement or other security interest. 

 
5.05 Ownership of Buildings, Improvements and Fixtures: Any and all buildings, 

improvements (including, but not limited to all aprons, taxiways and roadways), 
additions, alterations, and fixtures existing on the Commencement Date or constructed 
or placed on any part of the Leased Premises during the Lease Term by City or Lessee, 
shall be considered part of the real property of the Leased Premises, shall remain on the 
Leased Premises, and shall not be removed by Lessee or any sublessee without the 
written consent of City. All improvements, additions, alterations, and fixtures on the 
Leased Premises shall become the sole property of City upon termination of this 
Agreement without compensation to Lessee, it being understood and agreed by Lessee 
that the transfer of title to the City of the buildings and improvements located on the 
Leased Premises at the end of the Lease Term is additional consideration for this 
Agreement. Notwithstanding the above, Lessee shall have the right at any time during 
Lessee’s occupancy of the Leased Premises, or within a reasonable time thereafter, to 
remove any and all furniture, machinery, equipment, but not fixtures owned or placed 
by Lessee, in, under, or on the Leased Premises; provided, however, prior to the 
termination of the Lease Term, Lessee shall repair any damage to any buildings or 
improvements on the Leased Premises resulting from their removal. Any such personal 
property items which are not removed within sixty (60) days after the termination date 
of this Agreement shall become the property of City as of that date. 
 

5.06 Taxes, Assessments, and Fees: Lessee shall pay and discharge all taxes, of any  
kind,  assessments  or  other  fees  whether  general  or  special,  ordinary  or  
extraordinary, charged by any government or quasi-governmental entity relating  
directly to the Leased Premises, the Improvements located thereon and/or the  
Activities conducted at the Airport including leasehold (or possessory interest  
tax), personal property, income, excise, or any other business tax, assessment, or  
fee, as applicable. Lessee acknowledges and understands that it holds record title  
to the Improvements on the Leased Premises, and the Improvements shall be  
taxed under Lessee's account in a manner designed to determine the market value  
of the Improvements as of January 1st of each tax year.  The foregoing notwithstanding, 
Lessee shall have the right, before delinquency occurs, of  
protesting, contesting, objecting to or opposing the legality or amount of any such  
tax, assessment or fee which Lessee deems, in good faith, are illegal or excessive;  
and in the event of such contest, Lessee may, to the extent provided by law, defer  
the payment of any such tax, assessment or fee. However, Lessee shall deposit  
with City that amount of any taxes that are not the subject of any contest and  
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which are not in dispute to be held by City, in trust, until the conclusion of any  
tax contest and payment of any final determination. The Lessee shall be solely  
responsible for the payment of all taxes and the payment of taxes shall be in  
addition to any rental payments. 
 

5.07 Cost, Expenses and Other Charges:  Lessee shall pay all required costs, expenses and 
other charges or obligations of every kind and nature whatsoever relating to the Leased 
Premises, the improvements and/or the activities conducted by Lessee, which may arise 
or become due during the term of this Agreement.  The Lessee shall be solely 
responsible for adequate water pressure and this shall be at Lessee’s sole expense.  The 
Lessee shall be responsible for all costs associated with providing water for fire 
suppression and all other water-related issues. 
 

ARTICLE 6. REPAIRS, MAINTENANCE AND RESTORATION 
 

6.01 Maintenance by City: City shall, at City’s sole discretion and expense, keep in good 
repair, condition and appearance the taxiways and roadways which have been or may 
be constructed by City. City may commence required repairs as soon as reasonably 
practicable after receiving written notice from Lessee thereof. Except as provided in this 
Section, City shall not be obligated to make repairs, replacements or improvements of 
any kind upon the Leased Premises, or to any equipment, merchandise, facilities or 
fixtures therein, all of which shall be Lessee’s responsibility. The amount and extent of 
the repairs to be made by City are in the City’s sole discretion. 

 
6.02 Maintenance by Lessee: Lessee shall, at Lessee’s sole expense, keep the Leased 

Premises and all improvements of any kind, which may be existing at the 
commencement of the Lease Term or erected, installed, or made thereon by Lessee 
after commencement of the Lease Term in good repair, condition and appearance, 
normal wear and tear excepted. If the Lessee desires to improve or change the 
condition of the Leased Premises, the improvements and changes shall be at Lessee’s 
sole cost. Other items of maintenance for which Lessee shall be solely responsible shall 
include, but not be limited to, the following: 

 
(a) Janitorial services, providing janitorial supplies, window washing, rubbish and 

trash removal; 
 

(b) Supply and replacement of light bulbs in and on all buildings (except lighting 
removed for causing obstructions or glare); 

 
(c) Replacement of cracked or broken glass in all buildings; 

 
(d) Cleaning of interior stoppages in interior plumbing fixtures and drain lines up to 

the first manhole or clean out outside of the exterior of the building where the 
stoppage occurred; 
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(e) Replacement of floor carpets or covering; 

 
(f) Maintenance of all doors and door operating systems, including weather 

stripping and glass replacement; 
 

(g) Painting, repairing, and replacement of interior walls not resulting from 
structural failure; 

 
(h) Landscaping and grass cutting services within the Leased Premises, including, but 

not limited to, repair or replacement of exterior building flood lights and planter 
lights; 

 
(i) Maintenance of all aprons, ramps, and roadways that are constructed by Lessee; 

and 
 

(j) Maintenance and repair of all air conditioning and utility systems. Subject to the 
provisions of Section 5.05, on the last day of the term hereof, or on any sooner 
termination, Lessee shall surrender the Leased Premises to City in the same 
condition as received, except for fire and casualty, and ordinary wear and tear. 

 
6.03 Trash and Waste Removal: Lessee agrees to cause to be removed from the Leased 

Premises, at its own expense, all waste, garbage and rubbish, and agrees not to deposit 
same on the Leased Premises except temporarily in waste or garbage containers 
provided by Lessee at Lessee’s expense. Lessee further agrees that Lessee will store all 
parts, supplies, and other materials on the interior of buildings located on the Leased 
Premises, provided, however, that any parts or supplies which must be kept outside 
because of volatility of the supply item or the size of the part will be kept out of view of 
the public traveling on public rights of way or other surrounding tenants by installation 
of fencing or other means of screening approved by the Director of Airports. 

 

ARTICLE 7. ACCESS TO AND USE OF AIRPORT 
 
7.01 Access to Airport: City shall maintain all roads on the Airport giving access to the Leased 

Premises in good and adequate condition for use by cars and trucks and shall maintain 
free and uninterrupted access to the Leased Premises over said roads at all times; 
provided, however, City shall not be in default of this Agreement if access is interrupted. 

 
7.02 Right to Use Airport: Lessee and Lessee’s employees, sublessees, and guests shall have 

the right to use that part of the Airport and its facilities not included within the Leased 
Premises in common with others authorized to do so. Such use shall be subject to any 
and all applicable federal, state or local laws, ordinances, statutes, rules, regulations, or 
orders of any governmental authority, lawfully exercising jurisdiction over the Airport or 
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the activities and business operations of Lessee, including any limitations, restrictions or 
prohibitions affecting the aviation activities or operations of Lessee. 

 
7.03 Vehicular Operations on the Airfield: No vehicles of Lessee, its employees, customers or 

invitees will be allowed to operate on, or cross, the runways and taxiways and their 
respective safety areas of the Airport. When necessary, Airport Operations Control 
Center personnel will provide Lessee escorted access to and from the airfield area. 

 
7.04 Airport Certification Rules and Regulations: Lessee shall comply with such rules that 

pertain to its operation on the Airport under the Airport Certifications Rules of Federal 
Aviation Regulations Part 139, as amended [14 CFR Part 139, as amended]. 

 
7.05 Airport Security Rules and Regulations: Lessee, its directors, officers, employees, and 

contractors shall comply with all federal and local Airport Security Regulations adopted 
by the City or the Department of Airports as such rules and regulations exist or may 
hereafter be amended. LESSEE AGREES TO INDEMNIFY AND HOLD HARMLESS THE CITY, 
ITS OFFICERS AND EMPLOYEES, from any charges, fines or penalties that may be 
assessed or levied by the FAA or TSA by reason of the NEGLIGENT OR INTENTIONAL 
FAILURE OF LESSEE, ITS DIRECTORS, OFFICERS, EMPLOYEES, OR CONTRACTORS to 
comply with such Airport Security Regulations. 

 
7.06 14 C.F.R. Part 77 Requirements: Lessee agrees to comply with the notification and 

review requirements set forth in Part 77 of the Federal Aviation Regulations [14 CFR 
Part 77] in the event any future structure, antenna or building is planned for the Leased 
Premises, or in the event of any planned modification of any present or future building, 
antenna or structure located on the Lease Premises. 

 
7.07 Control of Structures: Lessee shall not erect nor permit the erection of any structure or 

object, nor permit the growth of any tree on the Leased Premises which highest point is 
above a mean sea level elevation established by the FAA and City as a height limitation 
on such structures or objects. City reserves the right to enter upon the Leased Premises 
and to remove the offending structure or object or cut the offending tree, at Lessee’s 
expense. 

 
7.07 Aerial Approaches: City reserves the right to take any action it considers necessary to 

protect the aerial approaches of the Airport against obstruction together with the right 
to prevent Lessee from erecting or permitting to be erected any building or other 
structure on or adjacent to the Airport which, in the opinion of the City, would limit the 
usefulness of the Airport or constitute a hazard to aircraft. 

 
7.08 Right of Over-flight: There is hereby reserved to the City, for the use and benefit of the 

public, a right of flight for the passage of aircraft above the surface of the Leased 
Premises, together with the right to cause in said airspace such noise as may be inherent 
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in the operation of aircraft, now known or hereafter used for navigation of or flight in 
the air, using said airspace for landing at, taking off from or operating on the Airport. 

 
 

ARTICLE 8. INSURANCE 
 
8.01 Lessee’s Minimum Insurance Amounts: Lessee shall obtain and maintain continuously 

in effect at all times during the Lease Term, at Lessee’s sole expense, at least the 
following minimum insurance with a carrier or carriers licensed to do business in the 
State of Texas and satisfactory to the City: 

 
(a) Property and Casualty Insurance insuring against loss or damage to Lessee’s 

improvements and any and all property being maintained or repaired by Lessee 
due to fire, lightning and all other perils included in standard extended coverage 
policies, and vandalism and malicious mischief, all in amounts of not less than 
one-hundred percent (100%) of replacement value; 

 
(b) Commercial General Liability Insurance against claims for bodily injury, death, or 

property damage occurring on, in or about the Leased Premises, or any other 
portion of the Airport, in at least the amount of $1,000,000.00 per individual, 
$1,000,000.00 per occurrence and $1,000,000.00 with respect to property, and 
the statutory limits with respect to worker’s compensation. 

 
8.02 Lessee’s Coverage Primary: All insurance herein required shall apply as primary and not 

in excess of or contributing with other insurance which the Lessee may carry. Insurance 
provided pursuant to Section 8.01 shall name the City as an additional insured or loss 
payee as the case may be and provide for a waiver of subrogation in favor of the City. 
The comprehensive general liability policy as provided in Paragraph 8.01(b) shall provide 
contractual liability coverage sufficiently broad so as to include the liability assumed by 
Lessee in the indemnity and hold harmless provisions included in Article 9 of this 
Agreement. The Lessee's insurance policies as required by this Agreement shall apply 
separately to the City as if separate policies 11 had been issued to Lessee and City. 

 
8.03 Contents of General Liability Policy: Lessee’s Comprehensive General Liability policy 

shall protect the City and Lessee against any and all liability to any person or persons 
whose property damage or personal injury arises out of or is in connection with the 
occupation, use, or condition of the Leased Premises or resulting from any injury or 
damage occurring on or about the roads, driveways or other public areas of the Leased 
Premises used by Lessees, its trustees, officers, employees, students, invitees, and 
contractors at the Airport, whether or not such damage or injury is the result of 
negligence of the Lessee or its officers, employees, representatives, invitees, licensees, 
contractors, agents, guests, or students. 
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8.04 Cancellation: Certificates of Insurance: Lessee’s insurance as required by this Agreement 
shall not be subject to cancellation or material alteration until at least thirty (30) days 
written notice has been provided to the City. Lessee shall furnish to the City, annually, 
Certificates of Insurance showing City as an additional insured and evidencing that all of 
the herein-stated requirements have been met. 

 
8.05 Insurance Not Limitation on Indemnity: The amount or amounts of all required policies 

shall not be deemed a limitation of the Lessee’s agreement to indemnify and hold 
harmless the City, its officers and employees in the event Lessee or City, its officers or 
employees shall become liable in an amount in excess of the amount or amounts of such 
policies. 

 
8.06 City’s Right to Purchase Insurance: In the event such insurance as required by Section 

8.01, above, shall lapse, the City reserves the right to obtain such insurance at Lessee’s 
expense. Upon demand from City, Lessee shall reimburse City for the full amount of the 
premium paid on Lessee’s behalf. 

 

ARTICLE 9. INDEMNITY 
 
9.01 LESSEE WILL INDEMNIFY AND HOLD HARMLESS AND DEFEND CITY AND ALL OF CITY’S 

OFFICERS, AGENTS AND EMPLOYEES FROM ALL SUITS, ACTIONS, CLAIMS, DAMAGES, 
PERSONAL INJURIES, LOSSES, PROPERTY DAMAGE AND EXPENSES OF ANY CHARACTER 
WHATSOEVER, INCLUDING REASONABLE ATTORNEY’S FEES, BROUGHT FOR OR ON 
ACCOUNT OF ANY INJURIES OR DAMAGES RECEIVED OR SUSTAINED BY ANY PERSON 
OR PERSONS OR PROPERTY, ON ACCOUNT OF ANY NEGLIGENT ACT OF LESSEE, ITS 
AGENTS OR EMPLOYEES, OR ANY SUBCONTRACTOR, ARISING OUT OF, OR RESULTING 
FROM, LESSEE’S USE OF, OR ACTIVITIES ON, THE AGREEMENT PREMISES, AND LESSEE 
WILL BE REQUIRED TO PAY ANY JUDGMENT WITH COSTS WHICH MAY BE OBTAINED 
AGAINST CITY OR ANY OF ITS OFFICERS, AGENTS OR EMPLOYEES, INCLUDING 
REASONABLE ATTORNEY’S FEES. LESSEE SHALL INDEMNIFY AND HOLD HARMLESS AND 
DEFEND CITY AND ALL OF CITY’S OFFICERS, AGENTS AND EMPLOYEES FROM ALL SUITS, 
ACTIONS CLAIMS, DAMAGES, PERSONAL INJURIES, ACCIDENTAL DEATH, PROPERTY 
DAMAGE, LOSSES, AND EXPENSE OF ANY CHARACTER WHATSOEVER INCLUDING 
REASONABLE ATTORNEY’S FEES, BROUGHT FOR OR ON ACCOUNT OF ANY INJURIES OR 
DAMAGES RECEIVED OR SUSTAINED BY ANY PERSON OR PERSONS OR PROPERTY, ON 
ACCOUNT OF ANY NEGLIGENT ACT OF CITY, CITY’S OFFICERS, AGENTS AND 
EMPLOYEES, WHETHER SUCH NEGLIGENT ACT WAS THE SOLE PROXIMATE CAUSE OF 
THE INJURY OR DAMAGE OR A PROXIMATE CAUSE JOINTLY AND CONCURRENTLY 
WITH LESSEE OR LESSEE’S EMPLOYEES, AGENTS OR SUBCONTRACTORS NEGLIGENCE, 
IN THE EXECUTION, SUPERVISION AND OPERATIONS GROWING OUT OF OR IN ANY 
WAY CONNECTED WITH THE PERFORMANCE OF THIS AGREEMENT AND LESSEE WILL 
BE REQUIRED TO PAY ANY JUDGMENT WITH COSTS WHICH MAY BE OBTAINED 
AGAINST CITY OR ANY OF ITS OFFICERS, AGENTS OR EMPLOYEES, INCLUDING 
ATTORNEY’S FEES.  
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ARTICLE 10. UTILITIES 
 
10.01 Lessee shall be solely responsible for the payment of all water, electric, telephone, 

refuse, natural gas and other public utility services used on the Leased Premises. 

 
ARTICLE 11.     SIGNS 

 
11.01 Consent Required: Except with the prior written consent of the City’s Director of 

Airports Lessee shall not erect, maintain or display any signs or any advertising at, or on, 
the exterior part of structures on the Leased Premises, or inside any buildings located on 
the Leased Premises so as to be visible through the window or exterior doors thereof. 

 
11.02 Removal on Termination: Upon the termination of this Agreement, Lessee shall 

remove, obliterate or paint out, as the City may direct, any and all signs and advertising 
on the Leased Premises or elsewhere at the Airport, and in connection therewith shall 
restore the Leased Premises to the same condition as prior to the placement of any such 
signs or advertising. In the event that there is a failure by Lessee to so remove, 
obliterate or paint out each and every sign or advertising and so to restore the Leased 
Premises, the City may, at its option, perform the necessary work at the expense of 
Lessee, and the charge therefor shall be paid by Lessee to the City on demand. In certain 
circumstances, the City may elect to allow specific signs to remain as existing at the 
termination of this Agreement. Such signs shall be identified and agreed upon mutually, 
in writing, by Lessee and City. 

 
 

ARTICLE 12.    ASSIGNMENT AND SUBLEASING 
 
12.01 At no time shall Lessee sublease any portion of the Leased Premises or assign its 

interests or obligations in this Lease Agreement without the written consent of City. Any 
such assignment or attempted assignment shall be void. 

 

ARTICLE 13.     TAX LIENS 
 
13.01 Lessee shall be solely responsible for the collection and payment of all applicable 

federal, state, and local taxes, including, but not limited to, sales, use, amusement, or 
excise tax required to be collected and paid over by Lessee to the appropriate taxing 
authority. Furthermore, Lessee shall be responsible for the payment of any applicable 
ad valorem taxes and any taxes on Lessee’s personal property located on the Leased 
Premises. Lessee shall at no time permit the foreclosure of any tax liens to Lessee’s 
leasehold interest in the Leased Premises or the buildings, fixtures, or other 
improvements located on the Leased Premises. 
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ARTICLE 14.    DEFAULT AND REMEDIES 
 
14.01 Default by Lessee: The following shall be deemed to be events of default by Lessee 

under this Agreement: 
 

(a) Lessee shall fail to pay when due any installment of rent or any other payment 
required pursuant to this Agreement;  

 
(b) Lessee shall abandon any substantial portion of the Leased Premises; 

 
(c) Lessee or any guarantor of Lessee’s obligations hereunder shall file a petition or 

be adjudged bankrupt or insolvent under any applicable federal or state 
bankruptcy or insolvency law or admit that it cannot meet its financial 
obligations as they become due, or a receiver or trustee shall be appointed for 
all or substantially all of the assets of Lessee of any guarantor of Lessee’s 
obligations hereunder; 

 
(d) Lessee or any guarantor of Lessee’s obligations hereunder shall make a transfer 

in fraud of creditors or shall make an assignment for the benefit of creditors; 
 

(d) Lessee shall do or permit to be done any act which results in a lien being filed 
against the Leased Premises; 

 
(e) The liquidation, termination, dissolution of Lessee or any guarantor of Lessee’s 

obligations hereunder; or 
 

(f) Lessee shall be in noncompliance with any other term, provision or covenant of 
this Agreement, other than those specified in subpart (a) through (f) above. 

 
14.02 Abandonment of Business by Lessee: Lessee further agrees that the abandonment for a 

period of thirty (30) days by Lessee of the conduct of its business activities at the Airport 
shall terminate Lessee’s rights under this Agreement. By so terminating this Agreement, 
City does not waive any other claim or rights against Lessee. For the purposes of this 
paragraph, the term “abandonment” shall mean the failure of Lessee to be open for 
business on the Leased Premises except in the case of war, strike, catastrophe or causes 
beyond Lessee’s control. 

 
14.02 No Remedy Exclusive: No remedy herein conferred upon or reserved to the City or 

Lessee is intended to be exclusive of any other available remedy or remedies, but each 
and every such remedy shall be cumulative and shall be in addition to every other 
remedy given under this Agreement or hereafter existing under law or in equity. No 
delay or omission to exercise any right or power accruing upon any default shall impair 
any such right or power or shall be construed to be a waiver thereof, but any such right 
and power may be exercised from time to time and as often as may be deemed 
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expedient. In order to entitle the City and Lessee to exercise any remedy reserved to it 
in this section, it shall not be necessary to give any notice, other than such notice as may 
be herein expressly required. 

 
14.04 No Waiver of Breach: City’s failure or delay in declaring the existence of an event of 

default by Lessee shall not be construed as a waiver thereof, nor shall it be construed so 
as to waive or to lessen the right of the City to insist upon the performance by Lessee of 
any term, covenant or condition hereof, or to exercise any rights given it on account of 
any such event of default. A waiver of any particular event of default shall not be 
deemed to be a waiver of the same, similar of any other subsequent event of default. 

 
14.05 Expeditious Action: Notwithstanding any provision as to notice in this Agreement herein 

contained, if in City’s reasonable judgment the continuance of any event of default by 
Lessee for the full period of the notice to cure the event of default will jeopardize the 
operation of the Airport or the rights of the City or the other Airport tenants, City may, 
without notice, elect to perform those acts in respect to which Lessee is in default. 
Lessee shall reimburse City for any reasonable and necessary costs incurred by the City 
pursuant to this Section 14.05. 

 

ARTICLE 15.    TERMINATION BY LESSEE 
 
15.01 Temination: Lessee shall have the right to terminate this Agreement in its entirety, and 

all rights and obligations ensuing therefrom immediately upon the occurrence of the 
following: 

 
(a) The issuance of any order, rule or regulation of the Federal Aviation 

Administration, or its successor Federal Agency, or other competent government 
authority, Federal or State, or the issuance and execution of any judicial process 
by any court of competent jurisdiction, materially restricting for a period of at 
least sixty (60) days, the use of the airport for aeronautical purposes, provided 
that none of the foregoing is due to any fault of Lessee; or 

 
(b) The material restriction of the City’s operation of the Airport by action of the 

Federal Government, or any department or agency thereof, under its wartime or 
emergency powers, and the continuance thereof for a period of not less than 
sixty (60) days; provided, however, that without prejudice to the rights of Lessee 
to terminate as above provided, the City and Lessee may mutually agree to 
adjust fees and charges; or 

 
(c) Material restrictions of the operation of the Airport arising from City’s failure to 

maintain and keep in repair the landing area of the Airport. 
 
15.02 Payment and Termination: If Lessee terminates this Lease for any of the reasons set 

forth in (a) through (c) of Section 15.01, City shall promptly repay Lessee any rent 
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previously paid by Lessee attributable to the period following the date of such 
termination. City shall have the right, in its sole discretion to terminate this Agreement 
in its entirety for any or no reason upon giving the Lessee one hundred and twenty (120) 
days written notice. 

 

ARTICLE 16.   MISCELLANEOUS PROVISIONS 
 
16.01 Release: LESSEE HEREBY RELEASES, ACQUITS AND FOREVER DISCHARGES CITY, ITS 

EMPLOYEES AND OFFICERS, FROM ANY AND ALL DEMANDS, CLAIMS OR CAUSES OF 
ACTION OF ANY KIND WHATSOEVER WHICH LESSEE HAS OR MIGHT HAVE IN THE 
FUTURE, INCLUDING BUT NOT LIMITED TO BREACH OF CONTRACT, QUANTUM 
MERUIT, CLAIMS UNDER THE DUE  PROCESS AND TAKINGS CLAUSES OF THE TEXAS 
AND UNITED STATES CONSTITUTIONS, TORT CLAIMS, OR CITY’S NEGLIGENCE. 

 
16.02 Quiet Enjoyment: Upon the performance of the covenants and agreements on the part 

of the Lessee to be performed hereunder, the Lessee shall peaceable have and enjoy the 
Leased Premises, appurtenances, facilities, licenses and privileges granted in this 
Agreement. 

 
16.03 Force Majeure: Neither the City nor Lessee shall be deemed in violation of this 

Agreement if it is prevented from performing any of its obligations hereunder except 
the obligation to pay rent by reason of strikes, boycotts, labor disputes, embargoes, 
shortages of materials, act of God, acts of the public enemy, act of superior 
governmental authority, weather conditions, floods, riots, rebellions, acts of sabotage or 
any other circumstances for which it is not responsible or which are not in its control. 
 

16.04 Independent Contractor: It is expressly understood and agreed that Lessee shall 
perform all work and services described herein as an independent contractor and not as 
an officer, agent, servant or employee of the City; that Lessee shall have exclusive 
control of and the exclusive right to control the details of the services and work 
performed hereunder, and all persons performing the same; and shall be solely 
responsible for the acts and omissions of its officers, agents, employees, contractors and 
subcontractors; that the doctrine of respond at superior shall not apply as between City 
and Lessee, its officers, agents, employees, contractors and subcontractors; and that 
nothing herein shall be construed as creating a partnership or joint enterprise between 
City and Lessee. No person performing any of the work and services described 
hereunder by Lessee shall be considered an officer, agent, servant or employee of the 
City. Further, it is specifically understood and agreed that nothing in this Agreement is 
intended or shall be construed as creating a “Community of Pecuniary Interest” or “An 
Equal Right of Control” which would give rise to vicarious liability. Lessee shall be an 
independent contractor under this Agreement and shall assume all of the rights, 
obligations and liabilities, applicable to it as such independent contractor hereunder and 
any provisions in this Agreement which may appear to give City the right to direct 
Lessee as to details of doing the work herein covered or to exercise a measure of control 
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over the work shall be deemed to mean that Lessee shall follow the desires of City in the 
results of the work only. The City does not have the power to direct the order in which 
the work is done. The City shall not have the right to control the means, methods or 
details of the Lessee’s work. 

 
16.05 Inspection by City: City may enter upon the Leased Premises at any reasonable time for 

any purpose necessary, incidental to or connected with the performance of City’s 
obligations hereunder, or in the exercise of its governmental functions, for fire 
protection or security purposes, or for inspecting or maintaining the Leased Premises, or 
doing any and all things City is obligated to do, or which may be deemed by City 
necessary or desirable for the proper conduct and operation of the Airport or the 
protection of City’s interests. 

 
16.06 On-Site Representatives: Lessee shall select and appoint a representative or 

representatives for its operations at the Airport. The representatives shall be qualified 
and experienced, and vested with the full power and authority to act in the name of the 
Lessee with respect to the method, manner and conduct of the operation of Lessee to 
be performed under this Agreement. City’s on-site representative shall be the City’s 
Director of Airports. 

 
16.07 Conformance with Rules and Regulations: The use of the Airport by Lessee shall be 

subject to any and all rules, regulations and ordinances which are now in force or which 
may be hereafter adopted by the City with respect to the operation and use of the 
Airport, but no such rules, regulations, or ordinances shall increase the Base Rent or 
Additional Rent payable by Lessee under this Lease or otherwise materially and 
adversely affect Lessee’s tenure of the Leased Premises under this Lease. Furthermore, 
this Agreement and Lessee’s use of the Airport shall be subject to any and all applicable 
laws, ordinances, resolutions, statutes, rules, regulations or orders of any Federal, State 
or local governmental authority lawfully exercising jurisdiction over the Airport or the 
activities and business operations of Lessee, including any limitations, restrictions or 
prohibitions affecting the aviation activities or operations of Lessee. 

 
16.08 Licenses and Permits: Lessee hereby agrees that it shall, at its own expense and cost, 

procure and obtain all lawfully required licenses and permits, certificates and other 
authorizations required by any governmental authority, in connection with or covering 
the operations or activities permitted to be performed by it under the provisions of this 
Agreement. 

 
16.09 Notices: Notices provided for in this Agreement shall be either hand delivered or sent by 

certified mail, return receipt requested, postage prepaid, and properly addressed as 
follows: 
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If to City:    Director of Airports          With Copy To:   City Manager 
       P. O. Box 60305       P. O. Box 1152 

             9506 LaForce Boulevard      300 North Loraine 
       Midland, Texas 79711      Midland,Texas 79702 

 
If to Lessee:  Skywest Aviation, Inc. 

Paul Armstrong 
10000 South County Road 1210 
Midland, Texas  79706 

 
The parties may change the representative or address for delivery of notices from time to 
time by sending written notices to the other party. All notices shall be in writing and 
effective only upon actual receipt. 
 

16.10 Governing Law and Venue: All performance and payment made pursuant to this 
Agreement shall be deemed to have occurred in Midland County, Texas. Exclusive venue 
for any claims, suits or any other action arising from or connected in any way to this 
Agreement or the performance of this Agreement shall be in Midland County, Texas. This 
contract shall be governed by the laws of the State of Texas. 

 
16.11 Severability: If any provision of this Agreement is invalid or unenforceable, this 

Agreement shall be considered severable as to such provision, and the remainder of this 
Agreement shall remain valid and binding as though such invalid or unenforceable 
provision were not included herein. 
 

16.12 Use of Language: Words of any gender used in this Agreement shall be held and 
construed to include any other gender, and words in the singular shall be held to include 
the plural, unless the context otherwise requires. 

 
16.13 Counterparts: This Agreement may be executed in multiple counterparts, each of which 

shall    be deemed as original, and all of which constitute but one and the same 
instrument. 

 
16.14 Development of the Airport: Future development, changes, alterations, modifications or 

improvement to the Airport shall be at the sole discretion of the City, subject only to 
such notification to Lessee that the Federal Aviation Administration may dictate. 

 
16.15 Subordination to Federal Agreements: This Agreement shall be subordinate to the 

provisions and requirements of any existing or future agreement between the City and 
the United States, relative to the development, operation or maintenance of the Airport. 

 
16.16 No Exclusivity on Aeronautical Services: Nothing herein contained shall be construed to 

grant or authorize the granting of the exclusive right to provide aeronautical services to 
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the public as prohibited by Section 308(a) of the Federal Aviation Act of 1958, as 
amended. 

 
16.17 Termination At Will: City may terminate this Agreement at will for no or any reason 

upon giving one hundred and twenty (120) days written notice to the Lessee. The parties 
to this Lease understand and agree that it is in City’s sole discretion to cancel the Lease 
during the term of the Lease without penalty to City. The parties have no expectation 
and have received no guarantees that this Lease will not be terminated before      
October 31, 2025. The parties have bargained for the flexibility of terminating this Lease 
upon tender of the requisite notice at any time during the term of this Lease.  All work 
and services under this Lease shall be suspended immediately upon termination of the 
Lease becoming effective.   
 

16.18 Discrimination Prohibited: The Lessee, for itself, its trustees, officers, legal 
representatives, successors-in-interest and assigns, as a part of the consideration hereof, 
agrees (1) that no person on the grounds of race, color, sex, national origin, veteran 
status or disability shall be excluded from participation in, denied the benefits of or be 
otherwise subjected to discrimination in the use of the Leased Premises; (2) that in the 
construction of any improvements on, over or under the Leased Premises and the 
furnishing of services thereon, no person on the grounds of race, sex, color, national 
origin, or disability shall be excluded from participation in, denied the benefits of or 
otherwise be subjected to discrimination; (3) that the Lessee shall use the Leased 
Premises and the Airport in compliance with all other requirements imposed by, or 
pursuant to, Title 49, Code of Federal Regulations, Department of Transportation, 
Subtitle A, office of the Secretary, Part 21, Nondiscrimination in Federally-Assisted 
Programs of the Department of Transportation-Effectuation of Title VI of the Civil Rights 
Act of 1964, and as said regulations may be amended. In the event of breach of any of 
the above nondiscrimination covenants, the City shall have the right to terminate this 
Agreement and to re-enter and repossess the Leased Premises and the improvements 
thereon, and hold the same as if said Agreement were terminated by its own term 
pursuant to Section 2.01, above. 

 
16.19 Affirmative Action Program: Lessee assures that it will undertake an affirmative action 

program as required by 14 CFR Part 152, Subpart E, to ensure that no person shall on the 
grounds of race, creed, color, national origin, sex or disability be excluded from 
participating in any employment activities covered in 14 CFR Part 152, Subpart E. Lessee 
assures that no person shall be excluded on these grounds from participating in or 
receiving the services or benefits of any program or activity covered by this Agreement. 

 
16.20 Entire Agreement: This Agreement embodies the entire agreement between the City and 

Lessee, and supersedes all prior agreements and understandings, whether written or 
oral, and all contemporaneous oral agreements and understandings relating to the 
subject matter hereof. This Agreement shall not be changed modified, discharged or 
extended, except by written instrument duly executive by City and Lessee. The parties 
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agree that no representations or warranties shall be binding upon either party unless 
expressed in writing in the aforesaid Agreement. 

 
16.21 Attorney’s Fees: BY EXECUTING THIS AGREEMENT, LESSEE AGREES TO WAIVE AND DOES 

HEREBY WAIVE ANY CLAIM IT HAS OR MAY HAVE AGAINST THE CITY, REGARDING THE 
AWARD OF ATTORNEY’S FEES, WHICH ARE IN ANY WAY RELATED TO THE LEASE, OR 
THE CONSTRUCTION, INTERPRETATION OR BREACH OF THE LEASE. THE LESSEE 
SPECIFICALLY AGREES THAT IF THE LESSEE BRINGS OR COMMENCES ANY LEGAL ACTION 
OR PROCEEDING RELATED TO THIS LEASE, THE CONSTRUCTION, INTERPRETATION, 
VALIDITY OR BREACH OF THIS LEASE, INCLUDING BUT NOT LIMITED TO ANYACTION 
PURSUANT TO THE PROVISIONS OF THE TEXAS UNIFORM DECLARATORY JUDGMENTS 
ACT (TEXAS CIVIL PRACTICE AND REMEDIES CODE SECTION 37.001, ET. SEQ., AS 
AMENDED), THE LESSEE AGREES TO WAIVE AND RELINQUISH ANY AND ALL RIGHTS TO 
THE RECOVERY OF ATTORNEY’S FEES TO WHICH LESSEE MIGHT OTHERWISE BE 
ENTITLED. LESSEE AGREES THAT THIS IS THE INTENTIONAL RELINQUISHMENT OF A 
PRESENTLY EXISTING KNOWN RIGHT. LESSEE ACKNOWLEDGES THAT IT UNDERSTANDS 
ALL TERMS AND CONDITIONS OF THE AGREEMENT. BY EXECUTION OF THE AGREEMENT, 
LESSEE HEREBY REPRESENTS AND WARRANTS TO THE CITY THAT LESSEE HAS READ AND 
UNDERSTOOD THE AGREEMENT. THIS SECTION SHALL NOT BE CONSTRUED OR 
INTERPRETED AS A WAIVER OF SOVEREIGN IMMUNITY. 

 
16.22 Governmental Immunity: By executing this Agreement the City is not waiving its right of 

sovereign immunity. The City is retaining its immunity from suit. The City is not granting 
consent to be sued by legislative resolution or action. THERE IS NO WAIVER OF 
GOVERNMENTAL IMMUNITY. 

 
16.23 Third-Party Beneficiary: The City’s approval of this Agreement does not create a third- 

party beneficiary. There is no third-party beneficiary to this Agreement. No person or 
entity who is not a party to this Agreement shall have any third-party beneficiary or other 
rights hereunder. 

 
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be legally 

executed in duplicate this __________ day of ______________________, 2020. 
 
 
THE CITY OF MIDLAND, TEXAS    SKYWEST AVIATION INC. 

 
 
BY: ____________________________  BY: ____________________________ 

    Patrick N. Payton, Mayor       Paul Armstrong, Owner 
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ATTEST: 
 
________________________________ 

Amy Turner, City Secretary 
 
 
APPROVED AS TO CONTENT: 
 
________________________________  
 Justine Ruff, Director of Airports 
 
 
 
 

STATE OF TEXAS 
 
COUNTY OF MIDLAND 
 
 

BEFORE ME, the undersigned authority, on this day personally appeared PAUL 
ARMSTRONG, OWNER OF SKYWEST AVIATION, INC. known to me to be the person whose name 
is subscribed to the foregoing instrument, and acknowledged that he executed and delivered 
the foregoing instrument for the purposes and consideration therein expressed on behalf of 
SKYWEST AVIATION, INC. 
 

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ____ day of _________, 2020. 
 

 
__________________________________________ 

       Notary Public, State of Texas 
 
 
 
 
 
 
 
 
 
 
 
 
Signature Page for Commercial Hangar 
Lease Agreement Between City of Midland, 
Texas and Paul Armstrong dba Skywest Aviation, Inc. 
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117-2020

City Council Meeting

Item Number: 8

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Justine Ruff, Director
Subject: Motion authorizing the execution of a Commercial Hangar Lease 

Agreement between the City of Midland, Texas and Empire Airlines, 
Incorporated, regarding Hangar S-13 located on City-owned property 
described as Tract 2-B of Lot 1A, Block 13, Industrial Park Regional Air 
Terminal, Unit 12, Midland, Midland County, Texas (AIRPORTS)

Purpose:

Motion authorizing the execution of a Commercial Hangar Lease Agreement between Empire 
Airlines, Incorporated, and the City of Midland, Texas at Midland International Air & Space Port 
of Hangar S13 and Tract 2-B located in Lot 1A, Block 13, Industrial Park Regional Air 
Terminal, Unit 12, Midland County, Texas.

Recommended City Council Action:

Approve

Fiscal Impact:

Monthly - $ 2,644.00 
Annual - $31,728.00

The appropriate Consumer Price Index (CPI) language is incorporated within the lease for 
annual rental adjustments.

Discussion:

Empire Airlines (contracted by Federal Express) has been a tenant since 2003 of Hangar S13 
and Tract 2-B located in Lot 1A, Block 13, Industrial Park Regional Air Terminal, Unit 12, 
Midland County, Texas (2807 Earhart). The term of this Agreement shall commence on 
November 1, 2020, and terminate at midnight on October 31, 2025. The parties may mutually 
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elect to extend the term of the Agreement for one five-year period, under the same terms and 
conditions, upon written notice to the other party. 

The Airport Board voted during their September 16, 2020, meeting to recommend that City 
Council approve the execution of this lease. 

 
City Manager’s Office
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118-2020

City Council Meeting

Item Number: 9

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Morris WIlliams, Assistant City Manager
Subject: MOTION APPROVING AN AMENDMENT TO THE PROFESSIONAL 

SERVICES AGREEMENT BETWEEN THE MIDLAND DEVELOPMENT 
CORPORATION AND FREESE AND NICHOLS, INC., FOR ENGINEERING 
SERVICES, LAND SURVEYING SERVICES, AND OTHER SERVICES 
RELATED TO CERTAIN MIDLAND DEVELOPMENT CORPORATION 
PROJECTS. (CITY MANAGER’S OFFICE)

Purpose:

The Board of Directors of the Midland Development Corporation approved at a regular meeting 
on September 14, 2020 the execution of an amendment to the professional services 
agreement between the Midland Development Corporation and Freese and Nichols, Inc., for 
engineering services, land surveying services, and other services related to certain Midland 
Development Corporation projects.

Recommended City Council Action:

Approve

Fiscal Impact:

0.00

Discussion:

This amendment serves to extend the effective date of the professional services agreement 
from December 31, 2020, to December 31, 2021. No additional funds will be added. The 
projects included in this professional services agreement are construction design of the 
western extension of Wadley Avenue and select drainage projects, all to City of Midland 
engineering standards.
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AMENDMENT TO THE PROFESSIONAL SERVICES AGREEMENT BETWEEN 
THE MIDLAND DEVELOPMENT CORPORATION 

AND 
FREESE AND NICHOLS, INC.

THIS AMENDMENT is made and effective September 14, 2020, by and between the
Midland Development Corporation (“MDC”), a Type A corporation pursuant to Chapter 504 of the
Texas Local Government Code, as amended, and Freese and Nichols, Inc (“Company”).

WHEREAS, MDC and Company entered into that certain Professional Services Agreement
for professional engineering services, land surveying services, and services provided in connection
therewith on certain MDC projects, dated November 20, 2019 (the “Agreement”), which was
approved by the Midland City Council; and

WHEREAS, the Agreement has been in full force and effect since its effective date and has
not been allowed to lapse; and 

WHEREAS, the MDC and Company desire to make certain amendments to the Agreement
as set forth below;  

W I T N E S S E T H:

For and in consideration of the execution of this Amendment and the mutual promises and
covenants of the parties hereto, it is mutually promised, understood and agreed as follows:

1) ARTICLE III of the Agreement is hereby amended so as to reassign all responsibilities,
rights, and tasks originally delegated the MDC’s Director of Project Development to the
MDC’s Executive Director or their designee.

2) ARTICLE IV of the Agreement is hereby amended to read in its entirety as follows:

The term of this Agreement shall be from November 20, 2019, until December 31, 2021, 
unless (i) the project is completed sooner or (ii) the Agreement is terminated upon the mutual
consent of the parties or in accordance with the provisions contained herein. The term of this
Agreement may be extended by an amount not to exceed two (2) one-year terms upon the
mutual consent of the parties. The consent referenced in this Article shall be evidenced by
the signatures of MDC’s Executive Director and Company’s designated representative. 

3) The Agreement, inclusive of this Amendment, is hereby ratified and affirmed by the
MDC and Company and the Agreement shall, in all respects, remain in full force and effect
in accordance with its provisions and as amended above.

[Signature Page Follows]
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EXECUTED by the duly authorized officials as of the day and year first above written.

MIDLAND DEVELOPMENT
CORPORATION

____________________________________
Wesley Bownds, Chairman

ATTEST:

________________________________
Berry Simpson, Secretary

FREESE AND NICHOLS, INC.

     
    By:_____________________________________
     

Printed  Name:_____________________________________

   Title:_______________________________________

THE STATE OF TEXAS §
§

COUNTY OF MIDLAND §

BEFORE ME, the undersigned authority, on this day personally appeared                           
                                     , known to me to be the person whose name is subscribed to the foregoing
instrument, and acknowledged that he executed and delivered the foregoing for the purposes and
consideration therein expressed on behalf of Freese and Nichols, Inc.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ______ day of
_______________, 2020.

_________________________________
Notary Public, State of Texas

S:\Contracts\Administration\4A Development Corp\Misc\2019\PSAs - Multiple Projects\Freese & Nichols_Amendment.wpd
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119-2020

City Council Meeting

Item Number: 10

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Morris WIlliams, Assistant City Manager
Subject: MOTION APPROVING AN AMENDMENT TO THE PROFESSIONAL 

SERVICES AGREEMENT BETWEEN THE MIDLAND DEVELOPMENT 
CORPORATION AND KIMLEY-HORN AND ASSOCIATES, INC., FOR 
ENGINEERING SERVICES, LAND SURVEYING SERVICES, AND OTHER 
SERVICES RELATED TO CERTAIN MIDLAND DEVELOPMENT 
CORPORATION PROJECTS. (CITY MANAGER’S OFFICE))

Purpose:

The Board of Directors of the Midland Development Corporation approved at a regular meeting 
on September 14, 2020 execution of an amendment to the professional services agreement 
between the Midland Development Corporation and Kimley-Horn and Associates, Inc., for 
engineering services, land surveying services, and other services related to certain Midland 
Development Corporation projects.

Recommended City Council Action:

Approve

Fiscal Impact:

0.00

Discussion:

This amendment serves to extend the effective date of the professional services agreement 
from December 31, 2020, to December 31, 2021. No additional funds will be added. The 
projects included in this professional services agreement are construction design of the SH 
158 and Briarwood Avenue intersection and the SH 158 and Wadley Avenue intersection, to 
TxDOT engineering standards.
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AMENDMENT TO THE PROFESSIONAL SERVICES AGREEMENT BETWEEN 
THE MIDLAND DEVELOPMENT CORPORATION 

AND 
KIMLEY-HORN AND ASSOCIATES, INC.

THIS AMENDMENT is made and effective September 14, 2020, by and between the
Midland Development Corporation (“MDC”), a Type A corporation pursuant to Chapter 504 of the
Texas Local Government Code, as amended, and Kimley-Horn and Associates, Inc (“Company”).

WHEREAS, MDC and Company entered into that certain Professional Services Agreement
for professional engineering services, land surveying services, and services provided in connection
therewith on certain MDC projects, dated November 20, 2019 (the “Agreement”), which was
approved by the Midland City Council; and

WHEREAS, the Agreement has been in full force and effect since its effective date and has
not been allowed to lapse; and 

WHEREAS, the MDC and Company desire to make certain amendments to the Agreement
as set forth below;  

W I T N E S S E T H:

For and in consideration of the execution of this Amendment and the mutual promises and
covenants of the parties hereto, it is mutually promised, understood and agreed as follows:

1) ARTICLE III of the Agreement is hereby amended so as to reassign all responsibilities,
rights, and tasks originally delegated the MDC’s Director of Project Development to the
MDC’s Executive Director or their designee.

2) ARTICLE IV of the Agreement is hereby amended to read in its entirety as follows:

The term of this Agreement shall be from November 20, 2019, until December 31, 2021, 
unless (i) the project is completed sooner or (ii) the Agreement is terminated upon the mutual
consent of the parties or in accordance with the provisions contained herein. The term of this
Agreement may be extended by an amount not to exceed two (2) one-year terms upon the
mutual consent of the parties. The consent referenced in this Article shall be evidenced by
the signatures of MDC’s Executive Director and Company’s designated representative. 

3) The Agreement, inclusive of this Amendment, is hereby ratified and affirmed by the
MDC and Company and the Agreement shall, in all respects, remain in full force and effect
in accordance with its provisions and as amended above.

[Signature Page Follows]

Exhibit APACKET 10.154 October 6, 2020



EXECUTED by the duly authorized officials as of the day and year first above written.

MIDLAND DEVELOPMENT
CORPORATION

____________________________________
Wesley Bownds, Chairman

ATTEST:

________________________________
Berry Simpson, Secretary

KIMLEY-HORN AND ASSOCIATES, INC.

     
    By:_____________________________________
     

Printed  Name:_____________________________________

   Title:_______________________________________

THE STATE OF TEXAS §
§

COUNTY OF MIDLAND §

BEFORE ME, the undersigned authority, on this day personally appeared                           
                                     , known to me to be the person whose name is subscribed to the foregoing
instrument, and acknowledged that he executed and delivered the foregoing for the purposes and
consideration therein expressed on behalf of Kimley-Horn and Associates, Inc.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ______ day of
_______________, 2020.

_________________________________
Notary Public, State of Texas

S:\Contracts\Administration\4A Development Corp\Misc\2019\PSAs - Multiple Projects\Kimley-Horn_Amendment.wpd

PACKET 10.155 October 6, 2020



7
3
7

120-2020

City Council Meeting

Item Number: 11

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Morris WIlliams, Assistant City Manager
Subject: MOTION APPROVING AN AMENDMENT TO THE PROFESSIONAL 

SERVICES AGREEMENT BETWEEN THE MIDLAND DEVELOPMENT 
CORPORATION AND PARKHILL, SMITH & COOPER, INC., FOR 
ENGINEERING SERVICES, LAND SURVEYING SERVICES, AND OTHER 
SERVICES RELATED TO CERTAIN MIDLAND DEVELOPMENT 
CORPORATION PROJECTS. (CITY MANAGER’S OFFICE)

Purpose:

The Board of Directors of the Midland Development Corporation approved at a regular meeting 
on September 14, 2020 execution of an amendment to the professional services agreement 
between the Midland Development Corporation and Parkhill, Smith & Cooper, Inc., for 
engineering services, land surveying services, and other services related to certain Midland 
Development Corporation projects.

Recommended City Council Action:

Approve

Fiscal Impact:

0.00

Discussion:

This amendment serves to extend the effective date of the professional services agreement 
from December 31, 2020, to December 31, 2021. No additional funds will be added. The 
projects included in this professional services agreement are a regional drainage study 
associated with southwest Midland, the extension of Avalon Drive, select drainage projects, 
Spaceport Business Park improvements, and design of the David Mims Parkway in MDC’s 
David Mims Business Park, all to City of Midland engineering standards.
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AMENDMENT TO THE PROFESSIONAL SERVICES AGREEMENT BETWEEN 
THE MIDLAND DEVELOPMENT CORPORATION 

AND 
PARKHILL, SMITH & COOPER, INC.

THIS AMENDMENT is made and effective September 14, 2020, by and between the
Midland Development Corporation (“MDC”), a Type A corporation pursuant to Chapter 504 of the
Texas Local Government Code, as amended, and Parkhill, Smith & Cooper, Inc (“Company”).

WHEREAS, MDC and Company entered into that certain Professional Services Agreement
for professional engineering services, land surveying services, and services provided in connection
therewith on certain MDC projects, dated November 20, 2019 (the “Agreement”), which was
approved by the Midland City Council; and

WHEREAS, the Agreement has been in full force and effect since its effective date and has
not been allowed to lapse; and 

WHEREAS, the MDC and Company desire to make certain amendments to the Agreement
as set forth below;  

W I T N E S S E T H:

For and in consideration of the execution of this Amendment and the mutual promises and
covenants of the parties hereto, it is mutually promised, understood and agreed as follows:

1) ARTICLE III of the Agreement is hereby amended so as to reassign all responsibilities,
rights, and tasks originally delegated the MDC’s Director of Project Development to the
MDC’s Executive Director or their designee.

2) ARTICLE IV of the Agreement is hereby amended to read in its entirety as follows:

The term of this Agreement shall be from November 20, 2019, until December 31, 2021, 
unless (i) the project is completed sooner or (ii) the Agreement is terminated upon the mutual
consent of the parties or in accordance with the provisions contained herein. The term of this
Agreement may be extended by an amount not to exceed two (2) one-year terms upon the
mutual consent of the parties. The consent referenced in this Article shall be evidenced by
the signatures of MDC’s Executive Director and Company’s designated representative. 

3) The Agreement, inclusive of this Amendment, is hereby ratified and affirmed by the
MDC and Company and the Agreement shall, in all respects, remain in full force and effect
in accordance with its provisions and as amended above.

[Signature Page Follows]
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EXECUTED by the duly authorized officials as of the day and year first above written.

MIDLAND DEVELOPMENT
CORPORATION

____________________________________
Wesley Bownds, Chairman

ATTEST:

________________________________
Berry Simpson, Secretary

PARKHILL, SMITH & COOPER, INC.

     
    By:_____________________________________
     

Printed  Name:_____________________________________

   Title:_______________________________________

THE STATE OF TEXAS §
§

COUNTY OF MIDLAND §

BEFORE ME, the undersigned authority, on this day personally appeared                           
                                     , known to me to be the person whose name is subscribed to the foregoing
instrument, and acknowledged that he executed and delivered the foregoing for the purposes and
consideration therein expressed on behalf of Parkhill, Smith & Cooper, Inc.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ______ day of
_______________, 2020.

_________________________________
Notary Public, State of Texas

S:\Contracts\Administration\4A Development Corp\Misc\2019\PSAs - Multiple Projects\PSC_Amendment.wpd
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2020-156

City Council Meeting

Item Number: 12
Meeting Date: October 6, 2020
To: City Council / City Manager
From: Isaac Garnett, Manager, Community Development
Subject: RESOLUTION AUTHORIZING THE EXECUTION OF A COMMUNITY 

DEVELOPMENT BLOCK GRANT CONTRACT WITH CASA DE AMIGOS 
FOR THE CASA DE AMIGOS HOME CLEANING PROJECT IN THE 
AMOUNT OF $40,000.00; THE PURPOSE OF THIS PROJECT IS TO 
PROVIDE HOME CLEANING SERVICES TO PROMOTE THE 
ENVIRONMENTAL AND PHYSICAL HEALTH OF SENIOR CITIZENS AND 
INDIVIDUALS WITH DISABILITIES; THE PROJECT WILL BEGIN ON 
OCTOBER 1, 2020, AND END ON SEPTEMBER 30, 2021 
(DEVELOPMENT SERVICES)

Purpose:

Consider a resolution authorizing the execution of a Community Development Block Grant 
contract with Casa de Amigos for the Home Cleaning Project.

Recommended City Council Action:

Approve

Fiscal Impact:

Funds in the amount of $40,000 are appropriated to the Home Cleaning Project (700293) from 
the unappropriated fund balance of the Community Development Block Grant Fund (060). 

Discussion:

The program will be administered by Casa de Amigos. A total of 131 seniors and or disable 
persons are expected to be served during the program year for the express purpose of 
promoting the environmental and physical health of senior/disabled participants.
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE EXECUTION OF A
COMMUNITY DEVELOPMENT BLOCK GRANT
CONTRACT WITH CASA DE AMIGOS FOR THE CASA
DE AMIGOS HOME CLEANING PROJECT IN THE
AMOUNT OF $40,000.00; THE PURPOSE OF THIS
PROJECT IS TO PROVIDE HOME CLEANING
SERVICES TO PROMOTE THE ENVIRONMENTAL
AND PHYSICAL HEALTH OF SENIOR CITIZENS AND
INDIVIDUALS WITH DISABILITIES; THE PROJECT
WILL BEGIN ON OCTOBER 1, 2020, AND END ON
SEPTEMBER 30, 2021

WHEREAS, the City of Midland, Texas, has heretofore allocated $40,000.00 to Casa

de Amigos, to provide home cleaning services to senior citizens and disabled individuals on

a periodic basis; and

WHEREAS, the City Council finds it to be in the public interest to enter into a

contract with Casa De Amigos to provide this service with such grant funds;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the Mayor and City Secretary are hereby authorized and

directed to execute and attest, respectively, on behalf of the City of Midland, Texas, a

contract with Casa De Amigos to administer and operate a home cleaning program to provide

home cleaning services to senior citizens and disabled individuals on a periodic basis with

grant funds received from the United States Department of Housing and Urban Development,

said contract to be substantially in the form of that attached hereto as Exhibit “1” and made

a part hereof for all legal purposes.

SECTION TWO.  That funds in the amount of $40,000.00 are appropriated in the

FY 2021 CDBG Project pursuant to Resolution 2020-127.

SECTION THREE.  That the City Comptroller is hereby authorized and directed to

make payment to Casa De Amigos pursuant to terms of the contract, not to exceed a total

amount of $40,000.00, upon receipt of proper invoice or statement approved by the City

Manager.  The final payment must be a minimum of $3,000.00.
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On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

_________________________________
Patrick N. Payton, Mayor

ATTEST:

__________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

__________________________________
Robert Patrick, Interim City Manager

__________________________________
Mark Mason, Director of Finance

APPROVED AS TO CONTENT 
AND COMPLETENESS:

___________________________________
Isaac Garnett, Community Development 
Administrator

APPROVED ONLY AS TO FORM:

__________________________________
John Ohnemiller, City Attorney
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AGREEMENT BETWEEN CITY OF MIDLAND, TEXAS AND 
CASA DE AMIGOS, INCORPORATED

FOR THE CASA DE AMIGOS HOME CLEANING PROJECT

This Agreement made by and between the CITY OF MIDLAND, a Texas home rule
municipal corporation, herein called “City”, and CASA DE AMIGOS, INC., hereinafter
called “Corporation”;

I.  PURPOSE

The purpose of this Agreement is to state the terms and conditions by which the
Corporation shall perform the Casa de Amigos Home Cleaning Project utilizing Community
Development Block Grant (CDBG) funds as described in Exhibit “A”, attached hereto and
incorporated herein for all legal purposes. Any change in the performance schedule, purpose
or the location of the operation must be approved in advance by the City.  

II.  PAYMENT

Upon and after the receipt of a notice to proceed from the City, the Corporation is
authorized to incur costs against a total amount of FORTY THOUSAND  DOLLARS
($40,00.00). Payments shall be made on a reimbursement basis to the Corporation for
services and expenses as shown in Exhibit “A”, attached hereto and made a part hereof for
all legal purposes. All payments shall be made to the Corporation upon certification by the
Corporation and approval by the Community Development Division of the City’s
Development Services Department and the City Manager. When reimbursements for personal
services are requested, time sheets must be presented by the Corporation to the City, in a
form suitable to City. Final payment on the project must be at least THREE THOUSAND
DOLLARS ($3,000.00), and will not be made until all final project reporting is completed.

III.  PROCUREMENT STANDARDS

The Corporation will make project procurement in accordance with 24 CFR Part 84
and Part 85 and applicable Texas Statutes. At least ten (10) days before Corporation seeks
competitive bids on procurement of over TEN THOUSAND DOLLARS ($10,000.00) and
for any work contracts of over TWO THOUSAND DOLLARS ($2,000.00) of the above
described project, the plans and specifications and other bid documents shall be submitted
to the City and reviewed by the City’s Community Development Division for conformance
with federal and City requirements.

Exhibit "1"
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IV.  INDEMNITY

CORPORATION WILL INDEMNIFY AND HOLD HARMLESS AND
DEFEND CITY AND ALL OF CITY’S OFFICERS, AGENTS AND EMPLOYEES
FROM ALL SUITS, ACTIONS, CLAIMS, DAMAGES, PERSONAL INJURIES,
ACCIDENTAL DEATHS, LOSSES, PROPERTY DAMAGE AND EXPENSES OF
ANY CHARACTER WHATSOEVER, INCLUDING REASONABLE ATTORNEY’S
FEES, BROUGHT FOR OR ON ACCOUNT OF ANY INJURIES OR DAMAGES
RECEIVED OR SUSTAINED BY ANY PERSON OR PERSONS OR PROPERTY, ON
ACCOUNT OF ANY NEGLIGENT ACT OF CORPORATION, ITS AGENTS OR
EMPLOYEES, OR ANY SUBCONTRACTOR, ARISING OUT OF, OR RESULTING
FROM, CORPORATION’S USE OF, OR ACTIVITIES ON, THE AGREEMENT
PREMISES, AND CORPORATION WILL BE REQUIRED TO PAY ANY
JUDGMENT WITH COSTS WHICH MAY BE OBTAINED AGAINST CITY OR
ANY OF ITS OFFICERS, AGENTS OR EMPLOYEES, INCLUDING REASONABLE
ATTORNEY’S FEES.

CORPORATION SHALL INDEMNIFY AND HOLD HARMLESS AND
DEFEND CITY AND ALL OF CITY’S OFFICERS, AGENTS AND EMPLOYEES
FROM ALL SUITS, ACTIONS CLAIMS, DAMAGES, PERSONAL INJURIES,
ACCIDENTAL DEATHS, PROPERTY DAMAGE, LOSSES, AND EXPENSE OF
ANY CHARACTER WHATSOEVER INCLUDING REASONABLE ATTORNEY’S
FEES, BROUGHT FOR OR ON ACCOUNT OF ANY INJURIES OR DAMAGES
RECEIVED OR SUSTAINED BY ANY PERSON OR PERSONS OR PROPERTY, ON
ACCOUNT OF ANY NEGLIGENT ACT OF CITY, CITY’S OFFICERS, AGENTS
AND EMPLOYEES, WHETHER SUCH NEGLIGENT ACT WAS THE SOLE
PROXIMATE CAUSE OF THE INJURY OR DAMAGE OR A PROXIMATE CAUSE
JOINTLY AND CONCURRENTLY WITH CORPORATION OR CORPORATION’S
EMPLOYEES, AGENTS OR SUBCONTRACTORS NEGLIGENCE, IN THE
EXECUTION, SUPERVISION AND OPERATIONS GROWING OUT OF OR IN
ANY WAY CONNECTED WITH THE PERFORMANCE OF THIS AGREEMENT
AND CORPORATION WILL BE REQUIRED TO PAY ANY JUDGMENT WITH
COSTS WHICH MAY BE OBTAINED AGAINST CITY OR ANY OF CITY’S
OFFICERS, AGENTS OR EMPLOYEES, INCLUDING ATTORNEY’S FEES.

THE CORPORATION AGREES THAT IT WILL INDEMNIFY AND SAVE
THE CITY HARMLESS FROM ALL CLAIMS GROWING OUT OF ANY
DEMANDS OF SUBCONTRACTORS, LABORERS, WORKMEN, MECHANICS,
MATERIALMEN, AND SUPPLIERS OF MACHINERY AND PARTS THEREOF,
EQUIPMENT, POWER TOOLS, ALL SUPPLIES, INCLUDING COMMISSARY
INCURRED IN THE FURTHERANCE OF THE PERFORMANCE OF THIS

2
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AGREEMENT. WHEN CITY SO DESIRES, THE CORPORATION SHALL
FURNISH SATISFACTORY EVIDENCE THAT ALL OBLIGATIONS OF THE
NATURE HEREINABOVE DESIGNATED HAVE BEEN PAID, DISCHARGED OR
WAIVED.

V.  INSURANCE

A. Corporation shall carry insurance in the following types and amounts for the duration
of this Agreement and furnish Certificates of Insurance along with copies of policy
declaration pages and all policy endorsements as evidence hereof to City:

1. Statutory Workers’ Compensation; said insurance shall waive subrogation in
favor of City;

2. Commercial General Liability Insurance with a minimum bodily injury and
property damage per occurrence limit of $1,000,000. The policy must provide
contractual liability coverage for liability assumed under this Agreement,
products and completed operations coverage, independent contractors
coverage, and a waiver of a Transfer of Right of Recovery Against Others in
favor of the City. If this coverage is underwritten on a claims made basis, the
retroactive date shall be coincident with the date of this Agreement and the
certificate of insurance shall state that the coverage is claims made and the
retroactive date. Corporation shall maintain coverage for the duration of this
Agreement and for six months following completion of the construction
improvements associated with this Agreement. Corporation shall pay for this
extended reporting period coverage. Said insurance shall name City as an
additional insured.

B. If insurance policies are not written for amounts specified in Subsection A, above,
Corporation shall carry umbrella or excess liability insurance for any differences in amounts
specified. If excess liability insurance is provided, it must follow the form of the primary
coverage.

C. Corporation shall provide City at least thirty (30) days written notice of erosion of the
aggregate limit below the minimum required combined single limit coverage.

D. Corporation shall provide all provisions of this Agreement concerning liability, duty,
standard of care, together with the indemnification or defense provisions herein, shall be
underwritten by contractual coverage sufficient to include such obligations within applicable
policies.
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E. Corporation shall not commence work under this Agreement until it has obtained all
required insurance and until such insurance has been reviewed by the City Attorney’s Office
of the City of Midland.

F. Corporation shall produce an endorsement to each affected policy that contains
language similar to the following:

1. That names City of Midland, Texas, Attn.: CDBG Program Coordinator, 300
N. Loraine, P. O. Box 1152, Midland, Texas, 79702, as additional insured
(except for Workers’ Compensation and Employee’s Liability coverage), with
right of subrogation against City waived on each affected policy including
Worker’s Compensation.

2. That obligates the insurance company to notify City of any non-renewal,
cancellation, or material change to the policy, at least thirty (30) calendar days
before the change or cancellation;

3. That the “other” insurance clause shall not apply to City where City is an
additional insured shown on the policy. It is intended that the policies required
in this Agreement, covering both City and Corporation, shall be considered
primary coverage, as applicable.

G. Corporation shall not cause any insurance to be canceled or permit any insurance to
lapse during the term of this Agreement or the six-month period following completion, in the
case of a claims-made policy.

H. City reserves the right to review the insurance requirements of this Article V during
the effective period of this Agreement and to make reasonable adjustments to insurance
coverages, their limits when deemed necessary and prudent by City based upon changes in
statutory law, court decisions, or the claims history of the industry or financial condition of
the insurance company as well as that of Corporation. City shall be entitled to review, upon
request, and without expense to City, to receive copies of the requisite insurance policies and
endorsements thereto and may make any reasonable requests for deletion or revision or
modification of particular policy terms, conditions, limitations, or exclusions, except where
policy provisions are established by law or regulation binding upon either of the parties
hereto or the underwriter on any of such policies.

I. All certificates shall include a clause to the effect that the policy may not be canceled,
reduced, restricted, or limited until thirty (30) calendar days after City has received written
notice of such cancellation or change. During the term of this Agreement, Corporation shall
have in effect a general liability insurance policy in an amount of not less than $1,000,000
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combined single limit for bodily injury and property damage. This liability policy shall be
endorsed to name the City of Midland as an additional insured. Corporation shall provide
City with a Certificate of Insurance evidencing the required coverage upon execution of this
Agreement.

J. The Corporation certifies that the certificate of insurance provided as required herein
complies with the requirements of Chapter 1811 of the Texas Insurance Code. The
Corporation shall not use an unapproved certificate of insurance or insert inappropriate
language on a certificate. Compliance with state law is the sole responsibility of the
Corporation.

VI.  INDEPENDENT CONTRACTOR

It is expressly understood and agreed that Corporation shall perform all work and
services described herein as an independent contractor and not as an officer, agent, servant
or employee of the City; that Corporation shall have exclusive control of and the exclusive
right to control the details of the services and work performed hereunder, and all persons
performing the same; and shall be solely responsible for the acts and omissions of its officers,
agents employees, contractors, and subcontractors; that the doctrine of respondent superior
shall not apply as between City and Corporation, its officers, agents, employees, contractors
and subcontractors; and that nothing herein shall be construed as creating a partnership or
joint enterprise between City and Corporation. No person performing any work hereunder
shall be considered an officer, agent, servant or employee of the City. Further, it is
specifically understood and agreed that nothing in this Agreement is intended or shall be
construed as creating a “Community of Pecuniary Interest” or “An Equal Right of Control”
which would give rise to vicarious liability. The Corporation shall be an independent
contractor under this Agreement and shall assume all of the rights, obligations and liabilities
applicable to it as such independent contractor hereunder. City does not have the power to
direct the order in which the work is done. City shall not have the right to control the means,
methods or details of Corporation’s work. Corporation shall assume exclusive responsibility
for the work. Corporation is entirely free to do the work in its own way.

VII.  APPLICABLE LAWS, ORDINANCES

The Corporation shall comply with all applicable laws, ordinances and codes of the
United States, State of Texas and the City and shall require all contractors and subcontractors
to comply with the same. The Corporation hereby agrees as follows:

A. The Corporation will comply with the policies, guidelines and requirements of 24
CFR Part 84 and 85 and OMB Circulars A-87 and A-122, as they relate to the application,
acceptance and use of federal funds for this federally assisted program. The Corporation will
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also comply with the Single Audit provisions of OMB Circular A-133 and make the all audits
for fiscal years in which CDBG funds are expended available to the City. 

B. The Corporation will comply with Title VI of the Civil Rights Act of 1964 (Public
Law 88-352), which provides that no person in the United States shall on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity for which the applicant received
federal financial assistance.

C.       The Corporation will comply with Section 109 of the Housing and Community
Development Act of 1974, and the regulations issued pursuant thereto (24 CFR 570.602),
which provides that no person in the United States shall, on the ground of race, color,
national origin or sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under, any program or activity funded in whole or in part with
CDBG funds.  Additionally, the Corporation will comply with regulations at 24 CFR 570.613
concerning eligibility restrictions for certain resident aliens. 

D. The Corporation will comply with Title VIII of the Civil Rights Act of 1968
(Public Law 90-284), which provides that it is the policy of the United States to provide
for fair housing throughout the United States. It prohibits particular discriminatory acts
regarding housing if the discrimination is based on race, color, religion, sex, national
origin, family status, or mental and physical disability.

E. The Corporation will comply with Section 3 of the Housing and Urban
Development Act of 1968 (12 USC 1701u), as amended, and the regulations issued
pursuant thereto (24 CFR Part 135) which provides that to the greatest extent feasible
opportunities for employment and other economic opportunities be directed to low and
very low income City residents and to business concerns which provide economic
opportunity to low and very low income persons.

F. The Corporation will obtain and maintain documentation evidencing that program
beneficiaries meet CDBG program income eligibility criteria, specifically as required by
24 CFR 570.208. The Corporation shall further comply with the retention of records
provisions of 24 CFR 570.502.

G. The Corporation will insure that subcontractors for work or construction activity
under this Agreement shall comply with the equal opportunity requirements of Executive
Order 11246, as amended.

H. The Corporation will insure that subcontractors for work or construction activity
under this Agreement shall comply with 24 CFR Part 84 and 85and Section 110 of the
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Housing and Community Development Act of 1974 and the regulations issued pursuant
thereto (24 CFR 570.603), which provide for adherence to certain labor standards.

I. No officer, employee or board member of Corporation shall have a financial
interest, direct or indirect, in this Agreement or the monies transferred hereunder, or be
financially interested, directly or indirectly in the sale to Corporation of any land,
materials, supplies or services purchased with any funds transferred hereunder, except on
behalf of Corporation as an officer, employee, member, or program participant. The
Corporation shall further comply with the conflict of interest provisions of 24 CFR
570.611 and 24 CFR Part 84 and Part 85.

J. The Corporation will insure that funds will not be used to directly or indirectly
employ, award contracts to or otherwise engage the services of or fund any subcontractor
during any period of debarment, suspension, or placement in ineligibility status under the
provisions of 24 CFR Part 24.

K. The Corporation shall follow the provisions of 24 CFR Part 84 and Part 85
concerning standards for financial management systems.

L. The Corporation will comply with the property management and disposition
requirements of 24 CFR Part 84 and 85 including copyright provisions therein.

M. The Corporation certifies that:

No Federal appropriated funds have been paid or will be paid, by or on
behalf of the Corporation, to any person for influencing or attempting to influence
an officer or employee of any agency, a Member of Congress, an officer or
employee of Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any Federal grant, the
making of any Federal loan, the entering into of any cooperative agreement, and
the extension, continuation, renewal, amendment, or modification of any Federal
contract, grant, loan, or cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be
paid to any persons for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with this
Federal contract, grant, loan, or cooperative agreement, the Corporation shall
complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying”,
in accordance with its instructions.
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N.   The Corporation shall comply with and shall ensure that its subcontractors comply
with the provisions of the Drug-Free Workplace Act, 41 U.S.C, 701, et seq.

O.   The Corporation shall follow the provisions of 24 CFR 570.614 Architectural Barriers
Act and the Americans with Disabilities Act.

P.     The Corporation shall make available to the City, as determined by the City, information
and/or data which document compliance, in all phases of its work, with the above paragraphs
A through O. The Corporation shall fully cooperate with City when City monitors the
services and work performed under this Agreement, which the City may do at any time
during the term of this Agreement.  The Corporation shall maintain accounts and records
adequate to identify and account for all cost pertaining to the Agreement. Records are to be
retained in accordance with 24 CFR Part 84 and Part 85.

VIII.  PROGRAM INCOME

It is agreed and understood that except in the disposition of CDBG acquired assets
that there will be no program income generated as a result of this Agreement which
requires compliance with 24 CFR 570.504.

IX.  TRANSFER OF ASSETS

The Corporation shall upon termination or expiration of this Agreement transfer to
the City all CDBG funds and all loans and accounts receivable attributable to the use of
CDBG funds that the Corporation has on hand at the time of termination. If the
Corporation ceases to use any asset acquired with CDBG funds for the purposes
described in this Agreement, the Corporation shall either pay to the City the fair market
value of the asset or transfer control of the asset to the City.

X.  RECOGNITION OF FUNDING

       The Corporation shall provide recognition of CDBG funding in its procurement
announcements. The Corporation shall post, in a publicly visible location where CDBG
assisted activity is provided, an acknowledgment that the City of Midland Community
Development Block Grant Program is contributing to the project. The City’s Community
Development Office will determine if posting is adequate given the scale of the CDBG
assisted activity. 
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XI.  PROJECT REPORTS

Monthly status reports are to be prepared by the Corporation and submitted in a timely
fashion to the City. A final performance report shall be prepared and submitted promptly
after project completion. An inventory of CDBG acquired assets shall be submitted to the
City, in a form suitable to the City, on an annual basis and at the end of the Agreement.

XII.  TERM OF AGREEMENT

The term of this Agreement shall begin October 1, 2020, and end September 30, 2021,
unless an extension of time is granted by the City Council.

XIII.  RELEASE

CORPORATION HEREBY RELEASES, ACQUITS, RELINQUISHES AND
FOREVER DISCHARGES CITY, CITY’S EMPLOYEES AND OFFICERS, FROM
ANY AND ALL DEMANDS, CLAIMS, DAMAGES OR CAUSES OF ACTION OF
ANY KIND WHATSOEVER WHICH COMPANY HAS OR MIGHT HAVE IN THE
FUTURE, INCLUDING BUT NOT LIMITED TO BREACH OF CONTRACT,
QUANTUM MERUIT, CLAIMS UNDER THE DUE PROCESS AND TAKINGS
CLAUSES OF THE TEXAS AND UNITED STATES CONSTITUTIONS, TORT
CLAIMS, OR CITY’S NEGLIGENCE.

XIV.  GENERAL FUND

It is expressly understood that this Agreement in no way obligates the general fund
or any other monies or credits of the City, and is, therefore, expressly contingent on federal
funds of the City’s CDBG program.

XV.  ATTORNEY FEES

BY EXECUTING THIS AGREEMENT, CORPORATION AGREES TO
WAIVE AND DOES HEREBY KNOWINGLY, CONCLUSIVELY, VOLUNTARILY
AND INTENTIONALLY WAIVE ANY CLAIM IT HAS OR MAY HAVE IN THE
FUTURE AGAINST THE CITY, REGARDING THE AWARD OF ATTORNEY’S
FEES, WHICH ARE IN ANY WAY RELATED TO THE AGREEMENT, OR THE
CONSTRUCTION, INTERPRETATION OR BREACH OF THE AGREEMENT. 
THE CORPORATION SPECIFICALLY AGREES THAT IF THE CORPORATION
BRINGS OR COMMENCES ANY LEGAL ACTION OR PROCEEDING RELATED
TO THIS AGREEMENT, THE CONSTRUCTION, INTERPRETATION, VALIDITY
OR BREACH OF THIS AGREEMENT, INCLUDING BUT NOT LIMITED TO ANY
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ACTION PURSUANT TO THE PROVISIONS OF THE TEXAS UNIFORM
DECLARATORY JUDGMENTS ACT (TEXAS CIVIL PRACTICE AND REMEDIES
CODE SECTION 37.001, ET SEQ., AS AMENDED), OR CHAPTER 271 OF THE
TEXAS LOCAL GOVERNMENT CODE, THE CORPORATION AGREES TO
ABANDON, WAIVE AND RELINQUISH ANY AND ALL RIGHTS TO THE
RECOVERY OF ATTORNEY’S FEES TO WHICH CORPORATION MIGHT
OTHERWISE BE ENTITLED.

CORPORATION AGREES THAT THIS IS THE VOLUNTARY AND
INTENTIONAL RELINQUISHMENT AND ABANDONMENT OF A PRESENTLY
EXISTING KNOWN RIGHT. CORPORATION ACKNOWLEDGES THAT IT
UNDERSTANDS ALL TERMS AND CONDITIONS OF THE AGREEMENT. THE
CORPORATION FURTHER ACKNOWLEDGES AND AGREES THAT THERE
WAS AND IS NO DISPARITY OF BARGAINING POWER BETWEEN THE CITY
AND THE CORPORATION. THIS SECTION SHALL NOT BE CONSTRUED OR
INTERPRETED AS A WAIVER OF SOVEREIGN IMMUNITY. 

THE CORPORATION AND CITY ARE RELYING ON THEIR OWN
JUDGMENT. EACH PARTY HAD THE OPPORTUNITY TO DISCUSS THIS
AGREEMENT WITH LEGAL COUNSEL PRIOR TO ITS EXECUTION. 

XVI.  DEFAULT PROVISION

In the event that either the Corporation or the City fails to perform or is unable to
perform substantially its obligations under the terms of this Agreement, the non-defaulting
party shall notify the defaulting party in writing of such default. Within five (5) days after
receipt of such notification, the Corporation and City shall meet to discuss the default, the
reasons thereof and the methods to cure default. If the defaulting party has not substantially
cured the default within ten (10) days after receipt of such notification, or the City and
Corporation have not agreed within such time upon a solution to the default, the non-
defaulting party may, at its option, pursue any remedies at law or in equity.

In any event this Agreement may be terminated by the mutual consent of the
Corporation and City in writing.

XVII.  NOTICE OF ALLEGED BREACH; STATUTORY PREREQUISITES

As a condition precedent to filing suit for alleged damages incurred by an alleged
breach of an express or implied provision of this Agreement, Corporation or its legal
representative, shall give the City Manager, or any other reasonable official of the City,
notice in writing (consisting of one original and seven copies of notice attached to a copy of
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this agreement) of such damages, duly verified, within one hundred and fifty (150) days after
the same has been sustained. The discovery rule does not apply to the giving of this notice. 
The notice shall include when, where and how the damages occurred, the apparent extent
thereof, the amount of damages sustained, the amount for which the Corporation will settle,
the physical and mailing addresses of Corporation at the time and date the claim was
presented and the physical and mailing addresses of Corporation for the six months
immediately preceding the occurrence of such damages, and the names and addresses of the
witnesses upon whom the Corporation relies to establish its claim; and a failure to so notify
the City Manager within the time and manner provided herein shall exonerate, excuse and
except the City from any liability whatsoever. The City is under no obligation to provide
notice to Corporation that its notice is insufficient. City reserves the right to request
reasonable additional information regarding the claim. Said additional information shall be
supplied within thirty (30) days after receipt of notice.

The statutory prerequisites outlined herein constitute jurisdictional requirements
pursuant to Section 271.154 of the Texas Local Government Code and Section 311.034 of
the Texas Government Code. Notwithstanding any other provision, Corporation’s failure to
comply with the requirements herein shall perpetually bar Corporation’s claim for damages
under Chapter 271 of the Texas Local Government Code, and Section 311.034 of the Texas
Government Code, regardless if City has actual or constructive notice or knowledge of said
claim or alleged damages. Corporation agrees that the requirements of this entire agreement
are reasonable.

XVIII.  SOVEREIGN IMMUNITY

By executing this Agreement the City is not waiving its right of sovereign immunity. 
The City is retaining its immunity from suit. The City is not granting consent to be sued by
legislative resolution or action.

THERE IS NO WAIVER OF SOVEREIGN IMMUNITY.

XIX.  THIRD-PARTY BENEFICIARY

The City’s approval of this Agreement does not create a third party beneficiary. There
is no third party beneficiary to this Agreement. No person or entity who is not a party to this
Agreement shall have any third party beneficiary or other rights hereunder. 

XX.  ASSIGNMENT

Corporation shall not, either directly or indirectly, assign all or any part of this
agreement or any interest, right or privilege herein, without the prior written consent of the
City. The issue on whether or not to grant consent to an assignment is in the sole discretion
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of the City.

XXI.  TERMINATION WITHOUT CAUSE

The City shall have the right, at its sole option, to terminate this Agreement at any
time, with or without cause, by giving 90 days written notice to Corporation of City’s
election to so terminate. 

XXII.  VENUE AND GOVERNING LAW

This agreement shall be governed by the laws of the State of Texas. All performance
and payment made pursuant to this agreement shall be deemed to have occurred in Midland
County, Texas. Exclusive venue for any claims, suits or any other action arising from or
connected in any way to this agreement or the performance of this agreement shall be in
Midland County, Texas. The obligations and undertakings of each of the parties to this
agreement shall be deemed to have occurred in Midland County, Texas. This agreement shall
be governed by, interpreted, enforced and construed under the law of the State of Texas. The
laws of the State of Texas shall govern, construe and enforce all the rights and duties of the
parties, including but not limited to tort claims and any and all contractual claims or disputes,
arising from or relating in any way to the subject matter of this agreement, without regard to
conflict of laws and rules that would direct application of the laws of another jurisdiction.

XXIII.  PROCUREMENT SUSPENSION AND DEBARMENT

The City has found that the Corporation has not been suspended or debarred from
performing work on Federal contracts.  

XXIV.  FEDERAL WAGE REQUIREMENTS

If applicable, the Davis-Bacon Act, 29 CFR 5.5, and any related acts or regulations
are hereby incorporated by reference and made a part of this Agreement, and all terms and
requirements under said laws, by such incorporation, are made terms and requirements of this
Agreement, to which the parties to this Agreement have agreed to be bound.

XXV.  COMPLIANCE

The Corporation agrees that it shall comply with Texas Government Code Section
2252.908, as amended. The Corporation agrees that it shall comply with Texas Local
Government Code Section 176.006, as amended.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement this the 
            day of ______________, 2020.

CITY OF MIDLAND, TEXAS CASA DE AMIGOS, INC.

By_________________________ By_________________________
    Patrick N. Payton, Mayor

Name_______________________

Title________________________

ATTEST:

___________________________________
Amy M. Turner, City Secretary

APPROVED AS TO CONTENT 
AND COMPLETENESS:

___________________________________
Isaac Garnett, Community Development 
Administrator

APPROVED ONLY AS TO FORM:

__________________________________
John Ohnemiller, City Attorney
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THE STATE OF TEXAS §
§

COUNTY OF MIDLAND §

BEFORE ME, the undersigned authority, on this day personally appeared
________________________________, an officer of CASA DE AMIGOS, INC., known to
me to be the person and official whose name is subscribed to the foregoing instrument, and
acknowledged to me that s/he executed the same as the act and deed of said corporation, for
the purposes and consideration therein expressed, and in the capacity therein stated.

GIVEN  UNDER MY HAND AND SEAL OF OFFICE this the _______ day of
_______________, 2020.

___________________________________
Notary Public, State of Texas

14S:\Contracts\CDBG\2020\Casa de Amigos Home Cleaning.wpdPACKET 12.177 October 6, 2020



7
1
1

2020-157

City Council Meeting

Item Number: 13
Meeting Date: October 6, 2020
To: City Council / City Manager
From: Isaac Garnett, Manager, Community Development
Subject: RESOLUTION AUTHORIZING THE EXECUTION OF A COMMUNITY 

DEVELOPMENT BLOCK GRANT CONTRACT WITH MISSION HEALTH 
CARE, INC., FOR THE MISSION CENTER TAKE HOME TERRIFIC 
PROJECT IN THE AMOUNT OF $30,000.00; THE PURPOSE OF THIS 
PROJECT IS TO PROVIDE DELIVERED EVENING MEALS TO SENIOR 
CITIZENS AND INDIVIDUALS WITH DISABILITIES; THE PROJECT WILL 
BEGIN ON OCTOBER 1, 2020, AND END ON SEPTEMBER 30, 2021 
(DEVELOPMENT SERVICES)

Purpose:

Consider a resolution authorizing the execution of a Community Development Block Grant 
contract with Mission Health Care, Inc. for the Take Home Terrific Meal Program.

Recommended City Council Action:

Approve

Fiscal Impact:

Funds in the amount of $30,000 are appropriated to the Take Home Terrific Meal Project 
(700292) from the unappropriated fund balance of the Community Development Block Grant 
Fund (060).

Discussion:

The program will be administered by Mission Health Care Inc. A total of 50 seniors and or 
disable persons are expected to be served during the program year.
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE EXECUTION OF A
COMMUNITY DEVELOPMENT BLOCK GRANT
CONTRACT WITH MISSION HEALTH CARE, INC.,
FOR THE MISSION CENTER TAKE HOME TERRIFIC
PROJECT IN THE AMOUNT OF $30,000.00; THE
PURPOSE OF THIS PROJECT IS TO PROVIDE
DELIVERED EVENING MEALS TO SENIOR CITIZENS
AND INDIVIDUALS WITH DISABILITIES; THE
PROJECT WILL BEGIN ON OCTOBER 1, 2020, AND
END ON SEPTEMBER 30, 2021

WHEREAS, the City of Midland, Texas, has heretofore allocated $30,000.00 for the 

Mission Center Take Home Terrific Project, to provide delivered evening meals to senior

citizens and disabled individuals; and

WHEREAS, the City Council finds it to be in the public interest to enter into a

contract with Mission Health Care, Inc., to provide this service with such grant funds;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the Mayor and City Secretary are hereby authorized and

directed to execute and attest, respectively, on behalf of the City of Midland, Texas, a

contract with Mission Health Care, Inc. to provide delivered evening meals to senior citizens

and disabled individuals, said contract to be substantially in the form of that attached hereto

as Exhibit “1” and made a part hereof for all legal purposes.

SECTION TWO.  That funds in the amount of $30,000 are appropriated in the FY

2021 CDBG Project pursuant to Resolution 2020-127.

SECTION THREE.  That the City Comptroller is hereby authorized and directed to

make payment to Mission Health Care, Inc., pursuant to the terms of the contract, not to

exceed a total amount of $30,000.00, upon receipt of proper invoice or statement approved

by the City Manager.  The final payment must be a minimum of $3,000.00.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the
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City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

_________________________________
Patrick N. Payton, Mayor

ATTEST:

__________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

__________________________________
Robert Patrick, Interim City Manager

__________________________________
Mark Mason, Director of Finance

APPROVED AS TO CONTENT 
AND COMPLETENESS:

___________________________________
Isaac Garnett, Community Development 
Administrator

APPROVED ONLY AS TO FORM:

__________________________________
John Ohnemiller, City Attorney

2S:\Resolutions\CDBG\Contracts\2020\Take Home Terrific Program.wpd
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AGREEMENT BETWEEN CITY OF MIDLAND, TEXAS AND 
MISSION HEALTH CARE, INC.

FOR THE MISSION CENTER TAKE HOME TERRIFIC PROJECT

This Agreement made by and between the CITY OF MIDLAND, a Texas home rule
municipal corporation, herein called “City”, and MISSION HEALTH CARE, INC.,
hereinafter called “Corporation”;

I.  PURPOSE

The purpose of this Agreement is to state the terms and conditions by which the
Corporation will carry out the Mission Center Take Home Terrific Project by providing
delivered evening meals to senior and/or handicapped households utilizing Community
Development Block Grant (CDBG) funds as described in Exhibit “A”, attached hereto and
incorporated herein for all legal purposes. Any change in the performance schedule, purpose
or the location of the operation must be approved in advance by the City.  

II.  PAYMENT

Upon and after the receipt of a notice to proceed from the City, the Corporation is
authorized to incur costs against a total amount of THIRTY THOUSAND DOLLARS
($30,000.00). Payments shall be made on a reimbursement basis to the Corporation for
services and expenses as shown in Exhibit “A”, attached hereto and made a part hereof for
all legal purposes. All payments shall be made to the Corporation upon certification by the
Corporation and approval by the Community Development Division of the City’s
Development Services Department and the City Manager. When reimbursements for personal
services are requested, time sheets must be presented by the Corporation to the City, in a
form suitable to City. Final payment on the project must be at least THREE THOUSAND
DOLLARS ($3,000.00), and will not be made until all final project reporting is completed.

III.  PROCUREMENT STANDARDS

The Corporation will make project procurement in accordance with 24 CFR Part 84
and Part 85 and applicable Texas Statutes. At least ten (10) days before Corporation seeks
competitive bids on procurement of over TEN THOUSAND DOLLARS ($10,000.00) and
for any work contracts of over TWO THOUSAND DOLLARS ($2,000.00) of the above
described project, the plans and specifications and other bid documents shall be submitted
to the City and reviewed by the City’s Community Development Division for conformance
with federal and City requirements.

1
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IV.  INDEMNITY

CORPORATION WILL INDEMNIFY AND HOLD HARMLESS AND
DEFEND CITY AND ALL OF CITY’S OFFICERS, AGENTS AND EMPLOYEES
FROM ALL SUITS, ACTIONS, CLAIMS, DAMAGES, PERSONAL INJURIES,
ACCIDENTAL DEATHS, LOSSES, PROPERTY DAMAGE AND EXPENSES OF
ANY CHARACTER WHATSOEVER, INCLUDING REASONABLE ATTORNEY’S
FEES, BROUGHT FOR OR ON ACCOUNT OF ANY INJURIES OR DAMAGES
RECEIVED OR SUSTAINED BY ANY PERSON OR PERSONS OR PROPERTY, ON
ACCOUNT OF ANY NEGLIGENT ACT OF CORPORATION, ITS AGENTS OR
EMPLOYEES, OR ANY SUBCONTRACTOR, ARISING OUT OF, OR RESULTING
FROM, CORPORATION’S USE OF, OR ACTIVITIES ON, THE AGREEMENT
PREMISES, AND CORPORATION WILL BE REQUIRED TO PAY ANY
JUDGMENT WITH COSTS WHICH MAY BE OBTAINED AGAINST CITY OR
ANY OF ITS OFFICERS, AGENTS OR EMPLOYEES, INCLUDING REASONABLE
ATTORNEY’S FEES.

CORPORATION SHALL INDEMNIFY AND HOLD HARMLESS AND
DEFEND CITY AND ALL OF CITY’S OFFICERS, AGENTS AND EMPLOYEES
FROM ALL SUITS, ACTIONS CLAIMS, DAMAGES, PERSONAL INJURIES,
ACCIDENTAL DEATHS, PROPERTY DAMAGE, LOSSES, AND EXPENSE OF
ANY CHARACTER WHATSOEVER INCLUDING REASONABLE ATTORNEY’S
FEES, BROUGHT FOR OR ON ACCOUNT OF ANY INJURIES OR DAMAGES
RECEIVED OR SUSTAINED BY ANY PERSON OR PERSONS OR PROPERTY, ON
ACCOUNT OF ANY NEGLIGENT ACT OF CITY, CITY’S OFFICERS, AGENTS
AND EMPLOYEES, WHETHER SUCH NEGLIGENT ACT WAS THE SOLE
PROXIMATE CAUSE OF THE INJURY OR DAMAGE OR A PROXIMATE CAUSE
JOINTLY AND CONCURRENTLY WITH CORPORATION OR CORPORATION’S
EMPLOYEES, AGENTS OR SUBCONTRACTORS NEGLIGENCE, IN THE
EXECUTION, SUPERVISION AND OPERATIONS GROWING OUT OF OR IN
ANY WAY CONNECTED WITH THE PERFORMANCE OF THIS AGREEMENT
AND CORPORATION WILL BE REQUIRED TO PAY ANY JUDGMENT WITH
COSTS WHICH MAY BE OBTAINED AGAINST CITY OR ANY OF CITY’S
OFFICERS, AGENTS OR EMPLOYEES, INCLUDING ATTORNEY’S FEES.

THE CORPORATION AGREES THAT IT WILL INDEMNIFY AND SAVE
THE CITY HARMLESS FROM ALL CLAIMS GROWING OUT OF ANY
DEMANDS OF SUBCONTRACTORS, LABORERS, WORKMEN, MECHANICS,
MATERIALMEN, AND SUPPLIERS OF MACHINERY AND PARTS THEREOF,
EQUIPMENT, POWER TOOLS, ALL SUPPLIES, INCLUDING COMMISSARY
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INCURRED IN THE FURTHERANCE OF THE PERFORMANCE OF THIS
AGREEMENT. WHEN CITY SO DESIRES, THE CORPORATION SHALL
FURNISH SATISFACTORY EVIDENCE THAT ALL OBLIGATIONS OF THE
NATURE HEREINABOVE DESIGNATED HAVE BEEN PAID, DISCHARGED OR
WAIVED.

V.  INSURANCE

A. Corporation shall carry insurance in the following types and amounts for the duration
of this Agreement and furnish Certificates of Insurance along with copies of policy
declaration pages and all policy endorsements as evidence hereof to City:

1. Statutory Workers’ Compensation; said insurance shall provide for a waiver
of subrogation in favor of the City;

2. Commercial General Liability Insurance with a minimum bodily injury and
property damage per occurrence limit of $1,000,000. The policy must provide
contractual liability coverage for liability assumed under this Agreement,
products and completed operations coverage, independent contractors
coverage, and a waiver of a Transfer of Right of Recovery Against Others in
favor of the City. If this coverage is underwritten on a claims made basis, the
retroactive date shall be coincident with the date of this Agreement and the
certificate of insurance shall state that the coverage is claims made and the
retroactive date. Corporation shall maintain coverage for the duration of this
Agreement and for six months following completion of the construction
improvements associated with this Agreement. Corporation shall pay for this
extended reporting period coverage. This insurance shall name the City as an
additional insured and shall provide a waiver of subrogation in favor of the
City.

B. If insurance policies are not written for amounts specified in Subsection A, above,
Corporation shall carry umbrella or excess liability insurance for any differences in amounts
specified. If excess liability insurance is provided, it must follow the form of the primary
coverage.

C. Corporation shall provide City at least thirty (30) days written notice of erosion of the
aggregate limit below the minimum required combined single limit coverage.

D. Corporation shall provide all provisions of this Agreement concerning liability, duty,
standard of care, together with the indemnification or defense provisions herein, shall be
underwritten by contractual coverage sufficient to include such obligations within applicable

3
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policies.

E. Corporation shall not commence work under this Agreement until it has obtained all
required insurance and until such insurance has been reviewed by the City Attorney’s Office
of the City of Midland.

F. Corporation shall produce an endorsement to each affected policy that contains
language similar to the following:

1. That names City of Midland, Texas, Attn.: CDBG Program Coordinator, 300
N. Loraine, P. O. Box 1152, Midland, Texas, 79702, as additional insured
(except for Workers’ Compensation and Employee’s Liability coverage), with
right of subrogation against City waived on each affected policy including
Worker’s Compensation.

2. That obligates the insurance company to notify City of any non-renewal,
cancellation, or material change to the policy, at least thirty (30) calendar days
before the change or cancellation;

3. That the “other” insurance clause shall not apply to City where City is an
additional insured shown on the policy. It is intended that the policies required
in this Agreement, covering both City and Corporation, shall be considered
primary coverage, as applicable.

G. Corporation shall not cause any insurance to be canceled or permit any insurance to
lapse during the term of this Agreement or the six-month period following completion, in the
case of a claims-made policy.

H. City reserves the right to review the insurance requirements of this Article V during
the effective period of this Agreement and to make reasonable adjustments to insurance
coverages, their limits when deemed necessary and prudent by City based upon changes in
statutory law, court decisions, or the claims history of the industry or financial condition of
the insurance company as well as that of Corporation. City shall be entitled to review, upon
request, and without expense to City, to receive copies of the requisite insurance policies and
endorsements thereto and may make any reasonable requests for deletion or revision or
modification of particular policy terms, conditions, limitations, or exclusions, except where
policy provisions are established by law or regulation binding upon either of the parties
hereto or the underwriter on any of such policies.

I. All certificates shall include a clause to the effect that the policy may not be canceled,
reduced, restricted, or limited until thirty (30) calendar days after City has received written
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notice of such cancellation or change. During the term of this Agreement, Corporation shall
have in effect a general liability insurance policy in an amount of not less than $1,000,000
combined single limit for bodily injury and property damage. This liability policy shall be
endorsed to name the City of Midland as an additional insured. Corporation shall provide
City with a Certificate of Insurance evidencing the required coverage upon execution of this
Agreement.
J. The Corporation certifies that the certificate of insurance provided as required herein
complies with the requirements of Chapter 1811 of the Texas Insurance Code. The
Corporation shall not use an unapproved certificate of insurance or insert inappropriate
language on a certificate. Compliance with state law is the sole responsibility of the
Corporation.

VI.  INDEPENDENT CONTRACTOR

It is expressly understood and agreed that Corporation shall perform all work and
services described herein as an independent contractor and not as an officer, agent, servant
or employee of the City; that Corporation shall have exclusive control of and the exclusive
right to control the details of the services and work performed hereunder, and all persons
performing the same; and shall be solely responsible for the acts and omissions of its officers,
agents employees, contractors, and subcontractors; that the doctrine of respondent superior
shall not apply as between City and Corporation, its officers, agents, employees, contractors
and subcontractors; and that nothing herein shall be construed as creating a partnership or
joint enterprise between City and Corporation. No person performing any work hereunder
shall be considered an officer, agent, servant or employee of the City. Further, it is
specifically understood and agreed that nothing in this Agreement is intended or shall be
construed as creating a “Community of Pecuniary Interest” or “An Equal Right of Control”
which would give rise to vicarious liability. The Corporation shall be an independent
contractor under this Agreement and shall assume all of the rights, obligations and liabilities
applicable to it as such independent contractor hereunder. City does not have the power to
direct the order in which the work is done. City shall not have the right to control the means,
methods or details of Corporation’s work. Corporation shall assume exclusive responsibility
for the work. Corporation is entirely free to do the work in its own way.

VII.  APPLICABLE LAWS, ORDINANCES

The Corporation shall comply with all applicable laws, ordinances and codes of the
United States, State of Texas and the City and shall require all contractors and subcontractors
to comply with the same. The Corporation hereby agrees as follows:

A. The Corporation will comply with the policies, guidelines and requirements of 24
CFR Part 84 and 85 and OMB Circulars A-87 and A-122, as they relate to the application,

5

PACKET 13.186 October 6, 2020



acceptance and use of federal funds for this federally assisted program. The Corporation will
also comply with the Single Audit provisions of OMB Circular A-133 and make the all audits
for fiscal years in which CDBG funds are expended available to the City. 

B. The Corporation will comply with Title VI of the Civil Rights Act of 1964 (Public
Law 88-352), which provides that no person in the United States shall on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity for which the applicant received
federal financial assistance.

C.       The Corporation will comply with Section 109 of the Housing and Community
Development Act of 1974, and the regulations issued pursuant thereto (24 CFR 570.602),
which provides that no person in the United States shall, on the ground of race, color,
national origin or sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under, any program or activity funded in whole or in part with
CDBG funds.  Additionally, the Corporation will comply with regulations at 24 CFR 570.613
concerning eligibility restrictions for certain resident aliens. 

D. The Corporation will comply with Title VIII of the Civil Rights Act of 1968 (Public
Law 90-284), which provides that it is the policy of the United States to provide for fair
housing throughout the United States. It prohibits particular discriminatory acts regarding
housing if the discrimination is based on race, color, religion, sex, national origin, family
status, or mental and physical disability.

E. The Corporation will comply with Section 3 of the Housing and Urban Development
Act of 1968 (12 USC 1701u), as amended, and the regulations issued pursuant thereto (24
CFR Part 135) which provides that to the greatest extent feasible opportunities for
employment and other economic opportunities be directed to low and very low income City
residents and to business concerns which provide economic opportunity to low and very low
income persons.

F. The Corporation will obtain and maintain documentation evidencing that program
beneficiaries meet CDBG program income eligibility criteria, specifically as required by 24
CFR 570.208. The Corporation shall further comply with the retention of records provisions
of 24 CFR 570.502.

G. The Corporation will insure that subcontractors for work or construction activity under
this Agreement shall comply with the equal opportunity requirements of Executive Order
11246, as amended.

H. The Corporation will insure that subcontractors for work or construction activity under
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this Agreement shall comply with 24 CFR Part 84 and 85and Section 110 of the Housing and
Community Development Act of 1974 and the regulations issued pursuant thereto (24 CFR
570.603), which provide for adherence to certain labor standards.

I. No officer, employee or board member of Corporation shall have a financial interest,
direct or indirect, in this Agreement or the monies transferred hereunder, or be financially
interested, directly or indirectly in the sale to Corporation of any land, materials, supplies or
services purchased with any funds transferred hereunder, except on behalf of Corporation as
an officer, employee, member, or program participant. The Corporation shall further comply
with the conflict of interest provisions of 24 CFR 570.611 and 24 CFR Part 84 and Part 85.

J. The Corporation will insure that funds will not be used to directly or indirectly
employ, award contracts to or otherwise engage the services of or fund any subcontractor
during any period of debarment, suspension, or placement in ineligibility status under the
provisions of 24 CFR Part 24.

K. The Corporation shall follow the provisions of 24 CFR Part 84 and Part 85 concerning
standards for financial management systems.

L. The Corporation will comply with the property management and disposition
requirements of 24 CFR Part 84 and 85 including copyright provisions therein.

M. The Corporation certifies that:

No Federal appropriated funds have been paid or will be paid, by or on behalf
of the Corporation, to any person for influencing or attempting to influence an officer
or employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with the awarding
of any Federal contract, the making of any Federal grant, the making of any Federal
loan, the entering into of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification of any Federal contract, grant, loan, or
cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be
paid to any persons for influencing or attempting to influence an officer or employee
of any agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with this Federal contract, grant,
loan, or cooperative agreement, the Corporation shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lobbying”, in accordance with its
instructions.

7

PACKET 13.188 October 6, 2020



N. The Corporation shall comply with and shall ensure that its subcontractors comply
with the provisions of the Drug-Free Workplace Act, 41 U.S.C, 701, et seq.

O.       The Corporation shall follow the provisions of 24 CFR 570.614 Architectural Barriers
Act and the Americans with Disabilities Act.

P.        The Corporation shall make available to the City, as determined by the City,
information and/or data which document compliance, in all phases of its work, with the
above paragraphs A through O.  The Corporation shall fully cooperate with City when City
monitors the services and work performed under this Agreement, which the City may do at
any time during the term of this Agreement. The Corporation shall maintain accounts and
records adequate to identify and account for all cost pertaining to the Agreement. Records
are to be retained in accordance with 24 CFR Part 84 and Part 85.

VIII.  PROGRAM INCOME

It is agreed and understood that except in the disposition of CDBG acquired assets
that there will be no program income generated as a result of this Agreement which
requires compliance with 24 CFR 570.504.

IX.  TRANSFER OF ASSETS

The Corporation shall upon termination or expiration of this Agreement transfer to the
City all CDBG funds and all loans and accounts receivable attributable to the use of CDBG
funds that the Corporation has on hand at the time of termination. If the Corporation ceases
to use any asset acquired with CDBG funds for the purposes described in this Agreement,
the Corporation shall either pay to the City the fair market value of the asset or transfer
control of the asset to the City.

X. RECOGNITION OF FUNDING

The Corporation shall provide recognition of CDBG funding in its procurement
announcements. The Corporation shall post, in a publicly visible location where CDBG
assisted activity is provided, an acknowledgment that the City of Midland Community
Development Block Grant Program is contributing to the project. The City’s Community
Development Office will determine if posting is adequate given the scale of the CDBG
assisted activity. 

XI.  PROJECT REPORTS

Monthly status reports are to be prepared by the Corporation and submitted in a timely
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fashion to the City. A final performance report shall be prepared and submitted promptly
after project completion. An inventory of CDBG acquired assets shall be submitted to the
City, in a form suitable to the City, on an annual basis and at the end of the Agreement.

XII.  TERM OF AGREEMENT

The term of this Agreement shall begin October 1, 2020, and end September 30, 2021
unless an extension of time is granted by the City Council.

XIII.  RELEASE

CORPORATION HEREBY RELEASES, RELINQUISHES, ACQUITS AND
FOREVER DISCHARGES CITY, CITY’S EMPLOYEES AND OFFICERS, FROM
ANY AND ALL DEMANDS, CLAIMS OR CAUSES OF ACTION OF ANY KIND
WHATSOEVER WHICH COMPANY HAS OR MIGHT HAVE IN THE FUTURE,
INCLUDING BUT NOT LIMITED TO BREACH OF CONTRACT, QUANTUM
MERUIT, CLAIMS UNDER THE DUE PROCESS AND TAKINGS CLAUSES OF
THE TEXAS AND UNITED STATES CONSTITUTIONS, TORT CLAIMS, OR
CITY’S NEGLIGENCE.

XIV.  GENERAL FUND

It is expressly understood that this Agreement in no way obligates the general fund
or any other monies or credits of the City, and is, therefore, expressly contingent on federal
funds of the City’s CDBG program.

XV.  ATTORNEY FEES

BY EXECUTING THIS AGREEMENT, CORPORATION AGREES TO
WAIVE AND DOES HEREBY KNOWINGLY, CONCLUSIVELY, VOLUNTARILY
AND INTENTIONALLY WAIVE ANY CLAIM IT HAS OR MAY HAVE IN THE
FUTURE AGAINST THE CITY, REGARDING THE AWARD OF ATTORNEY’S
FEES, WHICH ARE IN ANY WAY RELATED TO THE AGREEMENT, OR THE
CONSTRUCTION, INTERPRETATION OR BREACH OF THE AGREEMENT. 
THE CORPORATION SPECIFICALLY AGREES THAT IF THE CORPORATION
BRINGS OR COMMENCES ANY LEGAL ACTION OR PROCEEDING RELATED
TO THIS AGREEMENT, THE CONSTRUCTION, INTERPRETATION, VALIDITY
OR BREACH OF THIS AGREEMENT, INCLUDING BUT NOT LIMITED TO ANY
ACTION PURSUANT TO THE PROVISIONS OF THE TEXAS UNIFORM
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DECLARATORY JUDGMENTS ACT (TEXAS CIVIL PRACTICE AND REMEDIES
CODE SECTION 37.001, ET SEQ., AS AMENDED), OR CHAPTER 271 OF THE
TEXAS LOCAL GOVERNMENT CODE, THE CORPORATION AGREES TO
ABANDON, WAIVE AND RELINQUISH ANY AND ALL RIGHTS TO THE
RECOVERY OF ATTORNEY’S FEES TO WHICH CORPORATION MIGHT
OTHERWISE BE ENTITLED.

CORPORATION AGREES THAT THIS IS THE VOLUNTARY AND
INTENTIONAL RELINQUISHMENT AND ABANDONMENT OF A PRESENTLY
EXISTING KNOWN RIGHT. CORPORATION ACKNOWLEDGES THAT IT
UNDERSTANDS ALL TERMS AND CONDITIONS OF THE AGREEMENT. THE
CORPORATION FURTHER ACKNOWLEDGES AND AGREES THAT THERE
WAS AND IS NO DISPARITY OF BARGAINING POWER BETWEEN THE CITY
AND THE CORPORATION. THIS SECTION SHALL NOT BE CONSTRUED OR
INTERPRETED AS A WAIVER OF SOVEREIGN IMMUNITY. 

THE CORPORATION AND CITY ARE RELYING ON THEIR OWN
JUDGMENT. EACH PARTY HAD THE OPPORTUNITY TO DISCUSS THIS
AGREEMENT WITH LEGAL COUNSEL PRIOR TO ITS EXECUTION. 

XVI.  DEFAULT PROVISION

In the event that either the Corporation or the City fails to perform or is unable to
perform substantially its obligations under the terms of this Agreement, the nondefaulting
party shall notify the defaulting party in writing of such default. Within five (5) days after
receipt of such notification, the Corporation and City shall meet to discuss the default, the
reasons thereof and the methods to cure default. If the defaulting party has not substantially
cured the default within ten (10) days after receipt of such notification, or the City and
Corporation have not agreed within such time upon a solution to the default, the
nondefaulting party may, at its option, pursue any remedies at law or in equity.

In any event this Agreement may be terminated by the mutual consent of the
Corporation and City in writing.

XVII.  NOTICE OF ALLEGED BREACH; STATUTORY PREREQUISITES

As a condition precedent to filing suit for alleged damages incurred by an alleged
breach of an express or implied provision of this Agreement, Corporation or its legal
representative, shall give the City Manager, or any other reasonable official of the City,
notice in writing (consisting of one original and seven copies of notice attached to a copy of
this agreement) of such damages, duly verified, within one hundred and fifty (150) days after
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the same has been sustained. The discovery rule does not apply to the giving of this notice. 
The notice shall include when, where and how the damages occurred, the apparent extent
thereof, the amount of damages sustained, the amount for which the Corporation will settle,
the physical and mailing addresses of Corporation at the time and date the claim was
presented and the physical and mailing addresses of Corporation for the six months
immediately preceding the occurrence of such damages, and the names and addresses of the
witnesses upon whom the Corporation relies to establish its claim; and a failure to so notify
the City Manager within the time and manner provided herein shall exonerate, excuse and
except the City from any liability whatsoever. The City is under no obligation to provide
notice to Corporation that its notice is insufficient. City reserves the right to request
reasonable additional information regarding the claim. Said additional information shall be
supplied within thirty (30) days after receipt of notice.

        The statutory prerequisites outlined herein constitute jurisdictional requirements
pursuant to Section 271.154 of the Texas Local Government Code and Section 311.034 of
the Texas Government Code. Notwithstanding any other provision, Corporation’s failure to
comply with the requirements herein shall perpetually bar Corporation’s claim for damages
under Chapter 271 of the Texas Local Government Code, and Section 311.034 of the Texas
Government Code, regardless if City has actual or constructive notice or knowledge of said
claim or alleged damages. Corporation agrees that the requirements of this entire agreement
are reasonable.

XVIII.  SOVEREIGN IMMUNITY

By executing this Agreement the City is not waiving its right of sovereign immunity. 
The City is retaining its immunity from suit. The City is not granting consent to be sued by
legislative resolution or action.

THERE IS NO WAIVER OF SOVEREIGN IMMUNITY.

XIX.  THIRD-PARTY BENEFICIARY

The City’s approval of this Agreement does not create a third party beneficiary. There
is no third party beneficiary to this Agreement. No person or entity who is not a party to this
Agreement shall have any third party beneficiary or other rights hereunder. 

XX.  ASSIGNMENT

Corporation shall not, either directly or indirectly, assign all or any part of this
agreement or any interest, right or privilege herein, without the prior written consent of the
City. The issue on whether or not to grant consent to an assignment is in the sole discretion
of the City.

11

PACKET 13.192 October 6, 2020



XXI.  TERMINATION WITHOUT CAUSE

The City shall have the right, at its sole option, to terminate this Agreement at any
time, with or without cause, by giving 90 days written notice to Corporation of City’s
election to so terminate. 

XXII.  VENUE AND GOVERNING LAW

This agreement shall be governed by the laws of the State of Texas. All performance
and payment made pursuant to this agreement shall be deemed to have occurred in Midland
County, Texas. Exclusive venue for any claims, suits or any other action arising from or
connected in any way to this agreement or the performance of this agreement shall be in
Midland County, Texas. The obligations and undertakings of each of the parties to this
agreement shall be deemed to have occurred in Midland County, Texas. This agreement shall
be governed by, interpreted, enforced and construed under the law of the State of Texas. The
laws of the State of Texas shall govern, construe and enforce all the rights and duties of the
parties, including but not limited to tort claims and any and all contractual claims or disputes,
arising from or relating in any way to the subject matter of this agreement, without regard to
conflict of laws and rules that would direct application of the laws of another jurisdiction.

XXIII.  PROCUREMENT SUSPENSION AND DEBARMENT

The City has found that Corporation has not been suspended or debarred from
performing work on Federal contracts.  

XXIV.  FEDERAL WAGE REQUIREMENTS

If applicable, the Davis-Bacon Act, 29 CFR 5.5, and any related acts or regulations
are hereby incorporated by reference and made a part of this Agreement, and all terms and
requirements under said laws, by such incorporation, are made terms and requirements of this
Agreement, to which the parties to this Agreement have agreed to be bound.

XXV.  COMPLIANCE

The Corporation agrees that it shall comply with Texas Government Code Section
2252.908, as amended. The Corporation agrees that it shall comply with Texas Local
Government Code Section 176.006, as amended.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement this the 
            day of ______________, 2020.

CITY OF MIDLAND, TEXAS MISSION HEALTH CARE, INC.

By_________________________ By_________________________
    Patrick N. Payton, Mayor

Name_______________________

Title________________________

ATTEST:

___________________________________
Amy M. Turner, City Secretary

APPROVED AS TO CONTENT 
AND COMPLETENESS:

___________________________________
Isaac Garnett, Community Development 
Administrator

APPROVED ONLY AS TO FORM:

__________________________________
John Ohnemiller, City Attorney
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THE STATE OF TEXAS §
§

COUNTY OF MIDLAND §

BEFORE ME, the undersigned authority, on this day personally appeared
________________________________, an officer of MISSION HEALTH CARE, INC.,
known to me to be the person and official whose name is subscribed to the foregoing
instrument, and acknowledged to me that he executed the same as the act and deed of said
corporation, for the purposes and consideration therein expressed, and in the capacity therein
stated.

GIVEN  UNDER MY HAND AND SEAL OF OFFICE this the _______ day of
_______________, 2020.

___________________________________
Notary Public, State of Texas

14S:\Contracts\CDBG\2020\Take Home Terrific Program Evening Meals.wpd

PACKET 13.195 October 6, 2020



7
2
3

2020-158

City Council Meeting

Item Number: 14

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Isaac Garnett, Manager, Community Development
Subject: RESOLUTION AUTHORIZING THE EXECUTION OF A COMMUNITY 

DEVELOPMENT BLOCK GRANT CONTRACT WITH SENIOR LIFE 
MIDLAND, INC., FOR THE SENIOR NUTRITION PROGRAM IN THE 
AMOUNT OF $68,000.00; THE PURPOSE OF THIS PROJECT IS TO 
PROMOTE THE NUTRITIONAL AND PHYSICAL HEALTH OF PROGRAM 
PARTICIPANTS; THE PROJECT WILL BEGIN ON OCTOBER 1, 2020, 
AND END ON SEPTEMBER 30, 2021 (DEVELOPMENT SERVICES)

Purpose:

Consider a resolution authorizing the execution of a Community Development Block Grant 
contract with Senior Life Midland for the Senior Nutrition Project.

Recommended City Council Action:

Approve

Fiscal Impact:

Funds in the amount of $68,000 are appropriated to the Senior Nutrition Project (700294) from 
the unappropriated fund balance of the Community Development Block Grant Fund (060). 

Discussion:

The program will be administered by Senior Life Midland. A total of 230 seniors are expected 
to be served during the program year at two locations, South East Senior Center and Casa de 
Amigos for the express purpose of promoting the nutritional and physical health of program 
participants. 
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE EXECUTION OF A
COMMUNITY DEVELOPMENT BLOCK GRANT
CONTRACT WITH SENIOR LIFE MIDLAND, INC., FOR
THE SENIOR NUTRITION PROGRAM IN THE
AMOUNT OF $68,000.00; THE PURPOSE OF THIS
PROJECT IS TO PROMOTE THE NUTRITIONAL AND
PHYSICAL HEALTH OF PROGRAM PARTICIPANTS;
THE PROJECT WILL BEGIN ON OCTOBER 1, 2020,
AND END ON SEPTEMBER 30, 2021

WHEREAS, the City of Midland, Texas, has heretofore allocated $68,000.00 to the

Senior Nutrition Program, to promote the nutritional and physical health of program

participants; and

WHEREAS, the City Council finds it to be in the public interest to enter into a

contract with Senior Life Midland, Inc., to provide this service with such grant funds;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the Mayor and City Secretary are hereby authorized and

directed to execute and attest, respectively, on behalf of the City of Midland, Texas, a

contract with Senior Life Midland, Inc., to administer and operate the Senior Nutrition

Program to promote the nutritional and physical health of program participants, said contract

to be substantially in the form of that attached hereto as Exhibit “A” and made a part hereof

for all legal purposes.

SECTION TWO.  That funds in the amount of $68,000.00 are appropriated in the

FY 2021 CDBG Project pursuant to Resolution 2020-127.

SECTION THREE.  That the City Comptroller is hereby authorized and directed to

make payment to Senior Life Midland, Inc., pursuant to the terms of the contract, not to

exceed a total amount of $68,000.00, upon receipt of proper invoice or statement approved

by the City Manager.  The final payment must be a minimum of $5,000.00.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the
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City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

_________________________________
Patrick N. Payton, Mayor

ATTEST:

__________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

__________________________________
Robert Patrick, Interim City Manager

__________________________________
Mark Mason, Director of Finance

APPROVED AS TO CONTENT 
AND COMPLETENESS:

___________________________________
Isaac Garnett, Community Development 
Administrator

APPROVED ONLY AS TO FORM:

__________________________________
John Ohnemiller, City Attorney
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AGREEMENT BETWEEN CITY OF MIDLAND, TEXAS AND 
SENIOR LIFE MIDLAND, INC., REGARDING THE 

SENIOR NUTRITION PROJECT

This Agreement made by and between the CITY OF MIDLAND, a Texas home rule
municipal corporation, herein called “City”, and SENIOR LIFE MIDLAND, INC.,
hereinafter called “Corporation”;

I.  PURPOSE

The purpose of this Agreement is to state the terms and conditions by which the
Corporation will carry out the Senior Nutrition Project utilizing Community Development
Block Grant (CDBG) funds as described in Exhibit “A”, attached hereto and incorporated
herein for all legal purposes. Any change in the performance schedule, purpose or the
location of the operation must be approved in advance by the City.  

II.  PAYMENT

Upon and after the receipt of a notice to proceed from the City, the Corporation is
authorized to incur costs against a total amount of SIXTY-EIGHT THOUSAND DOLLARS
($68,000.00 ). Payments shall be made on a reimbursement basis to the Corporation for
services and expenses as shown in Exhibit “A”, attached hereto and made a part hereof for
all legal purposes. All payments shall be made to the Corporation upon certification by the
Corporation and approval by the Community Development Division of the City’s
Development Services Department and the City Manager. When reimbursements for personal
services are requested, time sheets must be presented by the Corporation to the City, in a
form suitable to City. Final payment on the project must be at least FIVE THOUSAND
DOLLARS ($5,000.00), and will not be made until all final project reporting is completed.

III.  PROCUREMENT STANDARDS

The Corporation will make project procurement in accordance with 24 CFR Part 84
and Part 85 and applicable Texas Statutes. At least ten (10) days before Corporation seeks
competitive bids on procurement of over TEN THOUSAND DOLLARS ($10,000.00) and
for any work contracts of over TWO THOUSAND DOLLARS ($2,000.00) of the above
described project, the plans and specifications and other bid documents shall be submitted
to the City and reviewed by the City’s Community Development Division for conformance
with federal and City requirements.

1
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IV.  INDEMNITY

CORPORATION WILL INDEMNIFY AND HOLD HARMLESS AND
DEFEND CITY AND ALL OF CITY’S OFFICERS, AGENTS AND EMPLOYEES
FROM ALL SUITS, ACTIONS, CLAIMS, DAMAGES, PERSONAL INJURIES,
ACCIDENTAL DEATHS, LOSSES, PROPERTY DAMAGE AND EXPENSES OF
ANY CHARACTER WHATSOEVER, INCLUDING REASONABLE ATTORNEY’S
FEES, BROUGHT FOR OR ON ACCOUNT OF ANY INJURIES OR DAMAGES
RECEIVED OR SUSTAINED BY ANY PERSON OR PERSONS OR PROPERTY, ON
ACCOUNT OF ANY NEGLIGENT ACT OF CORPORATION, ITS AGENTS OR
EMPLOYEES, OR ANY SUBCONTRACTOR, ARISING OUT OF, OR RESULTING
FROM, CORPORATION’S USE OF, OR ACTIVITIES ON, THE AGREEMENT
PREMISES, AND CORPORATION WILL BE REQUIRED TO PAY ANY
JUDGMENT WITH COSTS WHICH MAY BE OBTAINED AGAINST CITY OR
ANY OF ITS OFFICERS, AGENTS OR EMPLOYEES, INCLUDING REASONABLE
ATTORNEY’S FEES.

CORPORATION SHALL INDEMNIFY AND HOLD HARMLESS AND
DEFEND CITY AND ALL OF CITY’S OFFICERS, AGENTS AND EMPLOYEES
FROM ALL SUITS, ACTIONS CLAIMS, DAMAGES, PERSONAL INJURIES,
ACCIDENTAL DEATHS, PROPERTY DAMAGE, LOSSES, AND EXPENSE OF
ANY CHARACTER WHATSOEVER INCLUDING REASONABLE ATTORNEY’S
FEES, BROUGHT FOR OR ON ACCOUNT OF ANY INJURIES OR DAMAGES
RECEIVED OR SUSTAINED BY ANY PERSON OR PERSONS OR PROPERTY, ON
ACCOUNT OF ANY NEGLIGENT ACT OF CITY, CITY’S OFFICERS, AGENTS
AND EMPLOYEES, WHETHER SUCH NEGLIGENT ACT WAS THE SOLE
PROXIMATE CAUSE OF THE INJURY OR DAMAGE OR A PROXIMATE CAUSE
JOINTLY AND CONCURRENTLY WITH CORPORATION OR CORPORATION’S
EMPLOYEES, AGENTS OR SUBCONTRACTORS NEGLIGENCE, IN THE
EXECUTION, SUPERVISION AND OPERATIONS GROWING OUT OF OR IN
ANY WAY CONNECTED WITH THE PERFORMANCE OF THIS AGREEMENT
AND CORPORATION WILL BE REQUIRED TO PAY ANY JUDGMENT WITH
COSTS WHICH MAY BE OBTAINED AGAINST CITY OR ANY OF CITY’S
OFFICERS, AGENTS OR EMPLOYEES, INCLUDING ATTORNEY’S FEES.

THE CORPORATION AGREES THAT IT WILL INDEMNIFY AND SAVE
THE CITY HARMLESS FROM ALL CLAIMS GROWING OUT OF ANY
DEMANDS OF SUBCONTRACTORS, LABORERS, WORKMEN, MECHANICS,
MATERIALMEN, AND SUPPLIERS OF MACHINERY AND PARTS THEREOF,
EQUIPMENT, POWER TOOLS, ALL SUPPLIES, INCLUDING COMMISSARY
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INCURRED IN THE FURTHERANCE OF THE PERFORMANCE OF THIS
AGREEMENT. WHEN CITY SO DESIRES, THE CORPORATION SHALL
FURNISH SATISFACTORY EVIDENCE THAT ALL OBLIGATIONS OF THE
NATURE HEREINABOVE DESIGNATED HAVE BEEN PAID, DISCHARGED OR
WAIVED.

V.  INSURANCE

A. Corporation shall carry insurance in the following types and amounts for the duration
of this Agreement and furnish Certificates of Insurance along with copies of policy
declaration pages and all policy endorsements as evidence hereof to City:

1. Statutory Workers’ Compensation; said insurance shall provide for a waiver
of subrogation in favor of the City;

2. Commercial General Liability Insurance with a minimum bodily injury and
property damage per occurrence limit of $1,000,000. The policy must provide
contractual liability coverage for liability assumed under this Agreement,
products and completed operations coverage, independent contractors
coverage, and a waiver of a Transfer of Right of Recovery Against Others in
favor of the City. If this coverage is underwritten on a claims made basis, the
retroactive date shall be coincident with the date of this Agreement and the
certificate of insurance shall state that the coverage is claims made and the
retroactive date. Corporation shall maintain coverage for the duration of this
Agreement and for six months following completion of the construction
improvements associated with this Agreement. Corporation shall pay for this
extended reporting period coverage. This insurance shall name the City as an
additional insured and shall provide a waiver of subrogation in favor of the
City.

B. If insurance policies are not written for amounts specified in Subsection A, above,
Corporation shall carry umbrella or excess liability insurance for any differences in amounts
specified. If excess liability insurance is provided, it must follow the form of the primary
coverage.

C. Corporation shall provide City at least thirty (30) days written notice of erosion of the
aggregate limit below the minimum required combined single limit coverage.

D. Corporation shall provide all provisions of this Agreement concerning liability, duty,
standard of care, together with the indemnification or defense provisions herein, shall be
underwritten by contractual coverage sufficient to include such obligations within applicable
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policies.

E. Corporation shall not commence work under this Agreement until it has obtained all
required insurance and until such insurance has been reviewed by the City Attorney’s Office
of the City of Midland.

F. Corporation shall produce an endorsement to each affected policy that contains
language similar to the following:

1. That names City of Midland, Texas, Attn.: CDBG Program Coordinator, 300
N. Loraine, P. O. Box 1152, Midland, Texas, 79702, as additional insured
(except for Workers’ Compensation and Employee’s Liability coverage), with
right of subrogation against City waived on each affected policy including
Worker’s Compensation.

2. That obligates the insurance company to notify City of any non-renewal,
cancellation, or material change to the policy, at least thirty (30) calendar days
before the change or cancellation;

3. That the “other” insurance clause shall not apply to City where City is an
additional insured shown on the policy. It is intended that the policies required
in this Agreement, covering both City and Corporation, shall be considered
primary coverage, as applicable.

G. Corporation shall not cause any insurance to be canceled or permit any insurance to
lapse during the term of this Agreement or the six-month period following completion, in the
case of a claims-made policy.

H. City reserves the right to review the insurance requirements of this Article V during
the effective period of this Agreement and to make reasonable adjustments to insurance
coverages, their limits when deemed necessary and prudent by City based upon changes in
statutory law, court decisions, or the claims history of the industry or financial condition of
the insurance company as well as that of Corporation. City shall be entitled to review, upon
request, and without expense to City, to receive copies of the requisite insurance policies and
endorsements thereto and may make any reasonable requests for deletion or revision or
modification of particular policy terms, conditions, limitations, or exclusions, except where
policy provisions are established by law or regulation binding upon either of the parties
hereto or the underwriter on any of such policies.

I. All certificates shall include a clause to the effect that the policy may not be canceled,
reduced, restricted, or limited until thirty (30) calendar days after City has received written
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notice of such cancellation or change. During the term of this Agreement, Corporation shall
have in effect a general liability insurance policy in an amount of not less than $1,000,000
combined single limit for bodily injury and property damage. This liability policy shall be
endorsed to name the City of Midland as an additional insured. Corporation shall provide
City with a Certificate of Insurance evidencing the required coverage upon execution of this
Agreement.

J. The Corporation certifies that the certificate of insurance provided as required herein
complies with the requirements of Chapter 1811 of the Texas Insurance Code. The
Corporation shall not use an unapproved certificate of insurance or insert inappropriate
language on a certificate. Compliance with state law is the sole responsibility of the
Corporation.

VI.  INDEPENDENT CONTRACTOR

It is expressly understood and agreed that Corporation shall perform all work and
services described herein as an independent contractor and not as an officer, agent, servant
or employee of the City; that Corporation shall have exclusive control of and the exclusive
right to control the details of the services and work performed hereunder, and all persons
performing the same; and shall be solely responsible for the acts and omissions of its officers,
agents employees, contractors, and subcontractors; that the doctrine of respondent superior
shall not apply as between City and Corporation, its officers, agents, employees, contractors
and subcontractors; and that nothing herein shall be construed as creating a partnership or
joint enterprise between City and Corporation. No person performing any work hereunder
shall be considered an officer, agent, servant or employee of the City. Further, it is
specifically understood and agreed that nothing in this Agreement is intended or shall be
construed as creating a “Community of Pecuniary Interest” or “An Equal Right of Control”
which would give rise to vicarious liability. The Corporation shall be an independent
contractor under this Agreement and shall assume all of the rights, obligations and liabilities
applicable to it as such independent contractor hereunder. City does not have the power to
direct the order in which the work is done. City shall not have the right to control the means,
methods or details of Corporation’s work. Corporation shall assume exclusive responsibility
for the work. Corporation is entirely free to do the work in its own way.

VII.  APPLICABLE LAWS, ORDINANCES

The Corporation shall comply with all applicable laws, ordinances and codes of the
United States, State of Texas and the City and shall require all contractors and subcontractors
to comply with the same. The Corporation hereby agrees as follows:

A. The Corporation will comply with the policies, guidelines and requirements of 24
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CFR Part 84 and 85 and OMB Circulars A-87 and A-122, as they relate to the application,
acceptance and use of federal funds for this federally assisted program. The Corporation will
also comply with the Single Audit provisions of OMB Circular A-133 and make the all audits
for fiscal years in which CDBG funds are expended available to the City. 

B. The Corporation will comply with Title VI of the Civil Rights Act of 1964 (Public
Law 88-352), which provides that no person in the United States shall on the ground of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any program or activity for which the applicant received
federal financial assistance.

C.       The Corporation will comply with Section 109 of the Housing and Community
Development Act of 1974, and the regulations issued pursuant thereto (24 CFR 570.602),
which provides that no person in the United States shall, on the ground of race, color,
national origin or sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under, any program or activity funded in whole or in part with
CDBG funds.  Additionally, the Corporation will comply with regulations at 24 CFR 570.613
concerning eligibility restrictions for certain resident aliens. 

D. The Corporation will comply with Title VIII of the Civil Rights Act of 1968
(Public Law 90-284), which provides that it is the policy of the United States to provide
for fair housing throughout the United States. It prohibits particular discriminatory acts
regarding housing if the discrimination is based on race, color, religion, sex, national
origin, family status, or mental and physical disability.

E. The Corporation will comply with Section 3 of the Housing and Urban
Development Act of 1968 (12 USC 1701u), as amended, and the regulations issued
pursuant thereto (24 CFR Part 135) which provides that to the greatest extent feasible
opportunities for employment and other economic opportunities be directed to low and
very low income City residents and to business concerns which provide economic
opportunity to low and very low income persons.

F. The Corporation will obtain and maintain documentation evidencing that program
beneficiaries meet CDBG program income eligibility criteria, specifically as required by
24 CFR 570.208. The Corporation shall further comply with the retention of records
provisions of 24 CFR 570.502.

G. The Corporation will insure that subcontractors for work or construction activity
under this Agreement shall comply with the equal opportunity requirements of Executive
Order 11246, as amended.
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H. The Corporation will insure that subcontractors for work or construction activity under
this Agreement shall comply with 24 CFR Part 84 and 85and Section 110 of the Housing and
Community Development Act of 1974 and the regulations issued pursuant thereto (24 CFR
570.603), which provide for adherence to certain labor standards.

I. No officer, employee or board member of Corporation shall have a financial interest,
direct or indirect, in this Agreement or the monies transferred hereunder, or be financially
interested, directly or indirectly in the sale to Corporation of any land, materials, supplies or
services purchased with any funds transferred hereunder, except on behalf of Corporation as
an officer, employee, member, or program participant. The Corporation shall further comply
with the conflict of interest provisions of 24 CFR 570.611 and 24 CFR Part 84 and Part 85.

J. The Corporation will insure that funds will not be used to directly or indirectly
employ, award contracts to or otherwise engage the services of or fund any subcontractor
during any period of debarment, suspension, or placement in ineligibility status under the
provisions of 24 CFR Part 24.

K. The Corporation shall follow the provisions of 24 CFR Part 84 and Part 85
concerning standards for financial management systems.

L. The Corporation will comply with the property management and disposition
requirements of 24 CFR Part 84 and 85 including copyright provisions therein.

M. The Corporation certifies that:

No Federal appropriated funds have been paid or will be paid, by or on behalf
of the Corporation, to any person for influencing or attempting to influence an officer
or employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with the awarding
of any Federal contract, the making of any Federal grant, the making of any Federal
loan, the entering into of any cooperative agreement, and the extension, continuation,
renewal, amendment, or modification of any Federal contract, grant, loan, or
cooperative agreement.

If any funds other than Federal appropriated funds have been paid or will be
paid to any persons for influencing or attempting to influence an officer or employee
of any agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress in connection with this Federal contract, grant,
loan, or cooperative agreement, the Corporation shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lobbying”, in accordance with its
instructions.
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N. The Corporation shall comply with and shall ensure that its subcontractors comply
with the provisions of the Drug-Free Workplace Act, 41 U.S.C, 701, et seq.

O.       The Corporation shall follow the provisions of 24 CFR 570.614 Architectural Barriers
Act and the Americans with Disabilities Act.

P.       The Corporation shall make available to the City, as determined by the City
information and/or data which document compliance, in all phases of its work, with the
above paragraphs A through O.  The Corporation shall fully cooperate with City when City
monitors the services and work performed under this Agreement, which the City may do at
any time during the term of this Agreement. The Corporation shall maintain accounts and
records adequate to identify and account for all cost pertaining to the Agreement. Records
are to be retained in accordance with 24 CFR Part 84 and Part 85.

VIII.  PROGRAM INCOME

It is agreed and understood that except in the disposition of CDBG acquired assets
that there will be no program income generated as a result of this Agreement which
requires compliance with 24 CFR 570.504.

IX.  TRANSFER OF ASSETS

The Corporation shall upon termination or expiration of this Agreement transfer to the
City all CDBG funds and all loans and accounts receivable attributable to the use of CDBG
funds that the Corporation has on hand at the time of termination. If the Corporation ceases
to use any asset acquired with CDBG funds for the purposes described in this Agreement,
the Corporation shall either pay to the City the fair market value of the asset or transfer
control of the asset to the City.

X. RECOGNITION OF FUNDING

The Corporation shall provide recognition of CDBG funding in its procurement
announcements. The Corporation shall post, in a publicly visible location where CDBG
assisted activity is provided, an acknowledgment that the City of Midland Community
Development Block Grant Program is contributing to the project. The City’s Community
Development Office will determine if posting is adequate given the scale of the CDBG
assisted activity.
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XI.  PROJECT REPORTS

Monthly status reports are to be prepared by the Corporation and submitted in a timely
fashion to the City. A final performance report shall be prepared and submitted promptly
after project completion. An inventory of CDBG acquired assets shall be submitted to the
City, in a form suitable to the City, on an annual basis and at the end of the Agreement.

XII.  TERM OF AGREEMENT

The term of this Agreement shall begin October 1, 2020, and end September 30, 2021,
unless an extension of time is granted by the City Council.

XIII.  RELEASE

CORPORATION HEREBY RELEASES, RELINQUISHES, ACQUITS AND
FOREVER DISCHARGES CITY, CITY’S EMPLOYEES AND OFFICERS, FROM
ANY AND ALL DEMANDS, CLAIMS OR CAUSES OF ACTION OF ANY KIND
WHATSOEVER WHICH COMPANY HAS OR MIGHT HAVE IN THE FUTURE,
INCLUDING BUT NOT LIMITED TO BREACH OF CONTRACT, QUANTUM
MERUIT, CLAIMS UNDER THE DUE PROCESS AND TAKINGS CLAUSES OF
THE TEXAS AND UNITED STATES CONSTITUTIONS, TORT CLAIMS, OR
CITY’S NEGLIGENCE.

XIV.  GENERAL FUND

It is expressly understood that this Agreement in no way obligates the general fund
or any other monies or credits of the City, and is, therefore, expressly contingent on federal
funds of the City’s CDBG program.

XV.  ATTORNEY FEES

BY EXECUTING THIS AGREEMENT, CORPORATION AGREES TO
WAIVE AND DOES HEREBY KNOWINGLY, CONCLUSIVELY, VOLUNTARILY
AND INTENTIONALLY WAIVE ANY CLAIM IT HAS OR MAY HAVE IN THE
FUTURE AGAINST THE CITY, REGARDING THE AWARD OF ATTORNEY’S
FEES, WHICH ARE IN ANY WAY RELATED TO THE AGREEMENT, OR THE
CONSTRUCTION, INTERPRETATION OR BREACH OF THE AGREEMENT. 
THE CORPORATION SPECIFICALLY AGREES THAT IF THE CORPORATION
BRINGS OR COMMENCES ANY LEGAL ACTION OR PROCEEDING RELATED
TO THIS AGREEMENT, THE CONSTRUCTION, INTERPRETATION, VALIDITY
OR BREACH OF THIS AGREEMENT, INCLUDING BUT NOT LIMITED TO ANY
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ACTION PURSUANT TO THE PROVISIONS OF THE TEXAS UNIFORM
DECLARATORY JUDGMENTS ACT (TEXAS CIVIL PRACTICE AND REMEDIES
CODE SECTION 37.001, ET SEQ., AS AMENDED), OR CHAPTER 271 OF THE
TEXAS LOCAL GOVERNMENT CODE, THE CORPORATION AGREES TO
ABANDON, WAIVE AND RELINQUISH ANY AND ALL RIGHTS TO THE
RECOVERY OF ATTORNEY’S FEES TO WHICH CORPORATION MIGHT
OTHERWISE BE ENTITLED.

CORPORATION AGREES THAT THIS IS THE VOLUNTARY AND
INTENTIONAL RELINQUISHMENT AND ABANDONMENT OF A PRESENTLY
EXISTING KNOWN RIGHT. CORPORATION ACKNOWLEDGES THAT IT
UNDERSTANDS ALL TERMS AND CONDITIONS OF THE AGREEMENT. THE
CORPORATION FURTHER ACKNOWLEDGES AND AGREES THAT THERE
WAS AND IS NO DISPARITY OF BARGAINING POWER BETWEEN THE CITY
AND THE CORPORATION. THIS SECTION SHALL NOT BE CONSTRUED OR
INTERPRETED AS A WAIVER OF SOVEREIGN IMMUNITY. 

THE CORPORATION AND CITY ARE RELYING ON THEIR OWN
JUDGMENT. EACH PARTY HAD THE OPPORTUNITY TO DISCUSS THIS
AGREEMENT WITH LEGAL COUNSEL PRIOR TO ITS EXECUTION. 

XVI.  DEFAULT PROVISION

In the event that either the Corporation or the City fails to perform or is unable to
perform substantially its obligations under the terms of this Agreement, the nondefaulting
party shall notify the defaulting party in writing of such default. Within five (5) days after
receipt of such notification, the Corporation and City shall meet to discuss the default, the
reasons thereof and the methods to cure default. If the defaulting party has not substantially
cured the default within ten (10) days after receipt of such notification, or the City and
Corporation have not agreed within such time upon a solution to the default, the
nondefaulting party may, at its option, pursue any remedies at law or in equity.

In any event this Agreement may be terminated by the mutual consent of the
Corporation and City in writing.

XVII.  NOTICE OF ALLEGED BREACH; STATUTORY PREREQUISITES

As a condition precedent to filing suit for alleged damages incurred by an alleged
breach of an express or implied provision of this Agreement, Corporation or its legal
representative, shall give the City Manager, or any other reasonable official of the City,
notice in writing (consisting of one original and seven copies of notice attached to a copy of
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this agreement) of such damages, duly verified, within one hundred and fifty (150) days after
the same has been sustained. The discovery rule does not apply to the giving of this notice. 
The notice shall include when, where and how the damages occurred, the apparent extent
thereof, the amount of damages sustained, the amount for which the Corporation will settle,
the physical and mailing addresses of Corporation at the time and date the claim was
presented and the physical and mailing addresses of Corporation for the six months
immediately preceding the occurrence of such damages, and the names and addresses of the
witnesses upon whom the Corporation relies to establish its claim; and a failure to so notify
the City Manager within the time and manner provided herein shall exonerate, excuse and
except the City from any liability whatsoever. The City is under no obligation to provide
notice to Corporation that its notice is insufficient. City reserves the right to request
reasonable additional information regarding the claim. Said additional information shall be
supplied within thirty (30) days after receipt of notice.

        The statutory prerequisites outlined herein constitute jurisdictional requirements
pursuant to Section 271.154 of the Texas Local Government Code and Section 311.034 of
the Texas Government Code. Notwithstanding any other provision, Corporation’s failure to
comply with the requirements herein shall perpetually bar Corporation’s claim for damages
under Chapter 271 of the Texas Local Government Code, and Section 311.034 of the Texas
Government Code, regardless if City has actual or constructive notice or knowledge of said
claim or alleged damages. Corporation agrees that the requirements of this entire agreement
are reasonable.

XVIII.  SOVEREIGN IMMUNITY

By executing this Agreement the City is not waiving its right of sovereign immunity. 
The City is retaining its immunity from suit. The City is not granting consent to be sued by
legislative resolution or action.

THERE IS NO WAIVER OF SOVEREIGN IMMUNITY.

XIX.  THIRD-PARTY BENEFICIARY

The City’s approval of this Agreement does not create a third party beneficiary. There
is no third party beneficiary to this Agreement. No person or entity who is not a party to this
Agreement shall have any third party beneficiary or other rights hereunder. 

XX.  ASSIGNMENT

Corporation shall not, either directly or indirectly, assign all or any part of this
agreement or any interest, right or privilege herein, without the prior written consent of the
City. The issue on whether or not to grant consent to an assignment is in the sole discretion
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of the City.

XXI.  TERMINATION WITHOUT CAUSE

The City shall have the right, at its sole option, to terminate this Agreement at any
time, with or without cause, by giving 90 days written notice to Corporation of City’s
election to so terminate. 

XXII.  VENUE AND GOVERNING LAW

This agreement shall be governed by the laws of the State of Texas. All performance
and payment made pursuant to this agreement shall be deemed to have occurred in Midland
County, Texas. Exclusive venue for any claims, suits or any other action arising from or
connected in any way to this agreement or the performance of this agreement shall be in
Midland County, Texas. The obligations and undertakings of each of the parties to this
agreement shall be deemed to have occurred in Midland County, Texas. This agreement shall
be governed by, interpreted, enforced and construed under the law of the State of Texas. The
laws of the State of Texas shall govern, construe and enforce all the rights and duties of the
parties, including but not limited to tort claims and any and all contractual claims or disputes,
arising from or relating in any way to the subject matter of this agreement, without regard to
conflict of laws and rules that would direct application of the laws of another jurisdiction.

XXIII.  PROCUREMENT SUSPENSION AND DEBARMENT

The City has found that the Corporation has not been suspended or debarred from
performing work on Federal contracts.  

XXIV.  FEDERAL WAGE REQUIREMENTS

If applicable, the Davis-Bacon Act, 29 CFR 5.5, and any related acts or regulations
are hereby incorporated by reference and made a part of this Agreement, and all terms and
requirements under said laws, by such incorporation, are made terms and requirements of this
Agreement, to which the parties to this Agreement have agreed to be bound.

XXV.  COMPLIANCE

The Corporation agrees that it shall comply with Texas Government Code Section
2252.908, as amended. The Corporation agrees that it shall comply with Texas Local
Government Code Section 176.006, as amended.

12
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement this the 
            day of ______________, 2020

CITY OF MIDLAND, TEXAS SENIOR LIFE MIDLAND, INC.

By_________________________ By_________________________
    Patrick N. Payton, Mayor

Name_______________________

Title________________________

ATTEST:

___________________________________
Amy M. Turner, City Secretary

APPROVED AS TO CONTENT 
AND COMPLETENESS:

___________________________________
Isaac Garnett, Community Development 
Administrator

APPROVED ONLY AS TO FORM:

__________________________________
John Ohnemiller, City Attorney

13S:\Contracts\CDBG\2020\CSSM Senior Nutrition.wpd
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THE STATE OF TEXAS §
§

COUNTY OF MIDLAND §

BEFORE ME, the undersigned authority, on this day personally appeared
________________________________, an officer of SENIOR LIFE MIDLAND, INC.,
known to me to be the person and official whose name is subscribed to the foregoing
instrument, and acknowledged to me that he executed the same as the act and deed of said
corporation, for the purposes and consideration therein expressed, and in the capacity therein
stated.

GIVEN  UNDER MY HAND AND SEAL OF OFFICE this the _______ day of
_______________, 2020.

___________________________________
Notary Public, State of Texas

14S:\Contracts\CDBG\2020\CSSM Senior Nutrition.wpd
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2020-159

City Council Meeting

Item Number: 15

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Isaac Garnett, Manager, Community Development
Subject: RESOLUTION AUTHORIZING THE EXECUTION OF AN AMENDMENT TO 

THE CONTRACT BETWEEN THE CITY OF MIDLAND AND WEST TEXAS 
FOOD BANK FOR THE CARES WEST TEXAS FOOD BANK PROJECT 
(DEVELOPMENT SERVICES)

Purpose:

Consider a resolution amendment to the agreement for the West Texas Food Bank (COVID-
19) shelf-stable food box project between West Texas food bank and the City of Midland, 
Texas.

Recommended City Council Action:

Approve

Fiscal Impact:

No fiscal impact to the City of Midland Budget.

Discussion:

To perform the CARES West Texas Food Bank Project utilizing Community Development 
Block Grant (CDBG), by providing nutrition to families in the City of Midland who have lost 
wages and is impacted by the national health crisis. 
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City Manager’s Office
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE EXECUTION OF
AN AMENDMENT TO THE CONTRACT BETWEEN
THE CITY OF MIDLAND AND WEST TEXAS FOOD
BANK FOR THE CARES WEST TEXAS FOOD BANK
PROJECT

WHEREAS, the City Council finds it to be in the public interest to authorize an

amendment to the contract with West Texas Food Bank which was approved by the Midland

City Council by Resolution No. 2020-098;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE. The Mayor and City Secretary are hereby authorized and directed

to execute and attest, respectively, on behalf of the City of Midland, an amendment to the

contract with West Texas Food Bank, said amendment being substantially in the form

attached hereto as Exhibit “1” and incorporated herein for all purposes.

SECTION TWO. Funds in the amount of $47,000.00 are here by appropriated from

funding provided by HUD pursuant to Resolution 2020-083.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

________________________________
Patrick N. Payton, Mayor
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ATTEST:

_________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

________________________________
Robert Patrick, Interim City Manager

APPROVED AS TO CONTENT 
AND COMPLETENESS:

____________________________________________
Charles Harrington, Director of Development Services

APPROVED ONLY AS TO FORM:

________________________________
John Ohnemiller, City Attorney

2S:\Resolutions\CDBG\Contracts\2020\West Texas Food Bank Covid 19 - Amendment.wpd
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AMENDMENT TO THE AGREEMENT FOR THE 
WEST TEXAS FOOD BANK (COVID-19) SHELF-STABLE FOOD BOX PROJECT

BETWEEN WEST TEXAS FOOD BANK
AND THE CITY OF MIDLAND, TEXAS

THIS AMENDMENT is made and effective this __ day of __________, 2020, by and
between West Texas Food Bank (“WTFB”), and the City of Midland (“City”), a home-rule
municipality.

WHEREAS, WTFB and City entered into that certain Agreement dated May 20, 2020 (the
“Agreement”), for the purpose of stating the terms and conditions by which WTFB was to perform
the CARES West Texas Food Bank Project utilizing Community Development Block Grant (CDBG)
funds. Said Agreement was approved by the Midland City Council by Resolution No. 2020-098; and

WHEREAS, the Agreement has been in full force and effect since its effective date and has
not been allowed to lapse; and 

WHEREAS, WTFB and  City desire to make certain amendments to the Agreement as set
forth below;  

W I T N E S S E T H:

For and in consideration of the execution of this Amendment and the mutual promises and
covenants of the parties hereto, it is mutually promised, understood and agreed as follows:

1) Section II. Payment of the Agreement is hereby amended to read in its entirety as
follows:

Upon and after the receipt of a notice to proceed from the City, WTFB is
authorized to incur costs against a total amount of EIGHTY-THREE THOUSAND
DOLLARS and 00/100 ($83,000.00). Payments shall be made on a reimbursement
basis to WTFB for services and expenses as shown in Exhibit “A”, attached hereto
and made a part hereof for all legal purposes. All payments shall be made to WTFB
upon certification by WTFB and approval by the Community Development Division
of the City’s Development Services Department and the City Manager. When
reimbursements for personal services are requested, time sheets must be presented
by WTFB to the City, in a form suitable to City. Final payment on the project must
be at least THREE THOUSAND DOLLARS ($3,000.00), and will not be made until
all final project reporting is completed.

2) Section XII. Term of Agreement of the Agreement is hereby amended to read in its
entirety as follows:

The term of this Agreement shall begin April 2, 2020, and end September 30,
2021, unless an extension of time is granted by the City Council.

Exhibit "1"
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3) The Agreement, inclusive of this Amendment, is hereby ratified and affirmed by
WTFB and City, and the Agreement shall in all respects remain in full force and
effect in accordance with its provisions and as amended above.

EXECUTED by the duly authorized officials as of the day and year first above written.

CITY OF MIDLAND

     
            ____________________________________

Patrick N. Payton, Mayor

ATTEST:

________________________________
Amy M. Turner, City Secretary

[Signature Page Follows]
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WEST TEXAS FOOD BANK

By:_________________________________

Name:_______________________________

Title:________________________________

THE STATE OF ________ §
§

COUNTY OF ___________ §

BEFORE ME, ________________, a notary public, on this day personally appeared
___________________________an officer of West Texas Food Bank known to me to be the person
and official whose name is subscribed to the foregoing instrument, and acknowledged to me that he
executed the same as the act and deed of West Texas Food Bank for the purposes and consideration
therein expressed and in the capacity therein stated.

GIVEN UNDER MY AND SEAL OF OFFICE this the _____day of ____________, 2020

__________________________________
Notary Public, in and for
The State of Texas

Printed Name: _____________________

My Commission Expires: ____________
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2020-160

City Council Meeting

Item Number: 16

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Isaac Garnett, Manager, Community Development
Subject: RESOLUTION AUTHORIZING THE EXECUTION OF AN AMENDMENT TO 

THE CONTRACT BETWEEN THE CITY OF MIDLAND AND CASA DE 
AMIGOS OF MIDLAND, TEXAS, INC., FOR THE CASA DE AMIGOS - 
CARES CITYWIDE COMMUNITY SERVICES PROJECT (DEVELOPMENT 
SERVICES)

Purpose:

Consider a resolution amendment to the agreement for the Casa de Amigos (COVID-19) social 
services project between Casa de Amigos of Midland, Texas, Inc., and the City of Midland, 
Texas.

Recommended City Council Action:

Approve

Fiscal Impact:

No Fiscal Impact on the City Budget.

Discussion:

The Community Services Project utilizing Community Development Block Grant (CDBG) is to 
assist in rental and utility assistance for low moderate-income families who have had their 
wages reduced and is in jeopardy of eviction.
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE EXECUTION OF
AN AMENDMENT TO THE CONTRACT BETWEEN
THE CITY OF MIDLAND AND CASA DE AMIGOS OF
MIDLAND, TEXAS, INC., FOR THE CASA DE AMIGOS -
CARES CITYWIDE COMMUNITY SERVICES PROJECT

WHEREAS, the City Council finds it to be in the public interest to authorize an

amendment to the contract with Casa de Amigos of Midland, Texas, Inc., which was

approved by the Midland City Council by Resolution No. 2020-098; 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE. The Mayor and City Secretary are hereby authorized and directed

to execute and attest, respectively, on behalf of the City of Midland, an amendment to the

contract with Casa de Amigos of Midland, Texas, Inc., said amendment being substantially

in the form attached hereto as Exhibit “1” and incorporated herein for all purposes.

SECTION TWO. Funds in the amount of $48,700.00 are hereby appropriated from

funding provided by HUD pursuant to Resolution 2020-083.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

________________________________
Patrick N. Payton, Mayor
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ATTEST:

_________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

________________________________
Robert Patrick, Interim City Manager

APPROVED AS TO CONTENT 
AND COMPLETENESS:

____________________________________________
Charles Harrington, Director of Development Services

APPROVED ONLY AS TO FORM:

________________________________
John Ohnemiller, City Attorney

2S:\Resolutions\CDBG\Contracts\2020\Casa de Amigos Covid 19 - Amendment.wpd
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AMENDMENT TO THE AGREEMENT FOR THE 
CASA DE AMIGOS (COVID-19) SOCIAL SERVICES PROJECT
BETWEEN CASA DE AMIGOS OF MIDLAND, TEXAS, INC.,

AND THE CITY OF MIDLAND, TEXAS

THIS AMENDMENT is made and effective this __ day of __________, 2020, by and
between Casa De Amigos of Midland, Texas, Inc. (“Corporation”), and the City of Midland (“City”),
a home-rule municipality.

WHEREAS, Corporation and City entered into that certain Agreement dated June 4, 2020
(the “Agreement”), for the purpose of stating the terms and conditions by which Corporation was
to perform the Casa De Amigos - CARES Citywide Community Services Project utilizing
Community Development Block Grant (CDBG) funds. Said Agreement was approved by the
Midland City Council by Resolution No. 2020-098; and

WHEREAS, the Agreement has been in full force and effect since its effective date and has
not been allowed to lapse; and 

WHEREAS, Corporation and  City desire to make certain amendments to the Agreement as
set forth below;  

W I T N E S S E T H:

For and in consideration of the execution of this Amendment and the mutual promises and
covenants of the parties hereto, it is mutually promised, understood and agreed as follows:

1) Section II. Payment of the Agreement is hereby amended to read in its entirety as
follows:

Upon and after the receipt of a notice to proceed from the City, Corporation
is authorized to incur costs against a total amount of ONE HUNDRED FOURTEEN
THOUSAND EIGHT HUNDRED SIXTY-ONE and 00/100 ($114,861.00).
Payments shall be made on a reimbursement basis to Corporation for services and
expenses as shown in Exhibit “A”, attached hereto and made a part hereof for all
legal purposes. All payments shall be made to Corporation upon certification by
Corporation and approval by the Community Development Division of the City’s
Development Services Department and the City Manager. When reimbursements for
personal services are requested, time sheets must be presented by Corporation to the
City, in a form suitable to City. Final payment on the project must be at least THREE
THOUSAND DOLLARS ($3,000.00), and will not be made until all final project
reporting is completed.

2) Section XII. Term of Agreement of the Agreement is hereby amended to read in its
entirety as follows:

Exhibit "1"
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The term of this Agreement shall begin April 2, 2020, and end September 30,
2021, unless an extension of time is granted by the City Council.

3) The Agreement, inclusive of this Amendment, is hereby ratified and affirmed by
Corporation and City, and the Agreement shall in all respects remain in full force and
effect in accordance with its provisions and as amended above.

EXECUTED by the duly authorized officials as of the day and year first above written.

CITY OF MIDLAND

     
            ____________________________________

Patrick N. Payton, Mayor

ATTEST:

________________________________
Amy M. Turner, City Secretary

[Signature Page Follows]
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CASA DE AMIGOS OF MIDLAND,
TEXAS, INC.

By:_________________________________

Name:_______________________________

Title:________________________________

THE STATE OF ________ §
§

COUNTY OF ___________ §

BEFORE ME, ________________, a notary public, on this day personally appeared
___________________________an officer of Casa de Amigos of Midland, Texas, Inc., known to
me to be the person and official whose name is subscribed to the foregoing instrument, and
acknowledged to me that he executed the same as the act and deed of said Corporation for the
purposes and consideration therein expressed and in the capacity therein stated.

GIVEN UNDER MY AND SEAL OF OFFICE this the _____day of ____________, 2020

__________________________________
Notary Public, in and for
The State of Texas

Printed Name: _____________________

My Commission Expires: ____________
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2020-161

City Council Meeting

Item Number: 17

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Isaac Garnett, Manager, Community Development
Subject: RESOLUTION AUTHORIZING THE MAYOR, CITY MANAGER, AND CITY 

ATTORNEY TO ACCEPT AND EXECUTE THE CORONAVIRUS AID, 
RELIEF, AND ECONOMIC SECURITY (CARES) ACT GRANT FOR THE 
COMMUNITY DEVELOPMENT BLOCK GRANT IN THE AMOUNT OF 
$1,441,115.00 (DEVELOPMENT SERVICES)

Purpose:

Consider a resolution for the City of Midland to receive HUD allocations of Coronavirus Aid, 
Relief, and Economic Security Act (CARES Act), Public Law 116-136, grant in the amount of 
$1,441,115.00 and authorizing the execution of the (CARES Act) funds for CDBG-CV Fiscal 
Years 2020-2021.

Recommended City Council Action:

Approve

Fiscal Impact:

No fiscal impact on the City of Midland Budget.

Discussion:

Consider a resolution for the City of Midland to receive the HUD allocations of Coronavirus Aid, 
Relief, and Economic Security Act (CARES Act), Public Law 116-136, grant in the amount of 
$1,441,115, and authorizing the execution of the (CARES Act) funds for CDBG-CV Fiscal 
Years 2020-2021. The CARES Act made available $5 billion in Community Development Block 
Grant Coronavirus (CDBG-CV) funds. This amount is the Departments (HUD) next phase of 
allocations totaling a cumulative amount for all allocation rounds at $2,011,990.00.  The 
purpose for economic relief is due to the public health crisis, HUD has authorized the use of 
COVID funds to purchase PPE, rental and utility assistance, homeless services, emergency 
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food distribution and other public health issues

The CDBG office is requesting the city council authorize the city manager or designate to 
execute the (CARES Act) contract agreements upon receipt.

 
City Manager’s Office
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE MAYOR, CITY
MANAGER, AND CITY ATTORNEY TO ACCEPT AND
EXECUTE THE CORONAVIRUS AID, RELIEF, AND
ECONOMIC SECURITY (CARES) ACT GRANT FOR
THE COMMUNITY DEVELOPMENT BLOCK GRANT
IN THE AMOUNT OF $1,441,115.00

WHEREAS, the Department of Housing and Urban Development has offered the

Community Development Block Grant a grant in the amount of $1,441,115.00 through the

Coronavirus Aid Relief, and Economic Security (CARES) Act for the purpose of providing

economic relief to eligible communities affected by the prevention/preparation for and

response to the COVID-19 pandemic; and

WHEREAS, the grant funds shall be used to fund Community Development Block

Grant programs; and

WHEREAS, the City Council finds it to be in the public interest to accept said grant;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE. The Mayor, City Manager, and City Attorney are hereby authorized

to execute the Coronavirus Aid, Relief, and Economic Security (CARES) Act Grant, which

shall be on file in the office of the City Secretary and referenced by the date and number of

this Resolution, thereby accepting the estimated amount of $1,441,115.00 in funding.

SECTION TWO. The amount of $1,441,115.00 is hereby received, accepted and

appropriated for any uses authorized under the CARES Act and rules established by the

Community Block Development Grant Coronavirus (CDBG-CV).

On motion of Council member ____________, seconded by Council member

____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of ____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:
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Council members voting “NAY”

Patrick N. Payton, Mayor

ATTEST:

_________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

_________________________________
Robert Patrick, Interim City Manager

_________________________________
Mark Mason, Director of Finance

APPROVED AS TO CONTENT 
AND COMPLETENESS:

________________________________
Charles Harrington, Director of Development Services

APPROVED ONLY AS TO FORM:

_________________________________
John Ohnemiller, City Attorney

2S:\Resolutions\CDBG\2020\CDBG CARES Grant_Second.wpd
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121-2020

City Council Meeting

Item Number: 18
Meeting Date: October 6, 2020
To: City Council / City Manager
From: Glenda Arroyo-Cruz, Planner
Subject: Motion approving a proposed preliminary plat of Hanks South Industrial 

Park, being a plat of an 80-acre tract of land located in Block 38, T-2-S, 
B.F. Walcott Survey, Abstract 1156, and a 75-acre tract of land located 
in Block 38, T-2-S, C.A. Winborn Survey, Abstract 511, Midland County, 
Texas. (Generally located at the northwest corner of the intersection of 
South County Road 1160 and East County Road 150. (ETJ, 
Extraterritorial Jurisdiction) (DEVELOPMENT SERVICES)

Purpose:

The applicant, Watson Professional Group, Inc., is proposing to plat an 80-acre tract of land 
located in 38, T-2-S, B.F. Walcott Survey, Abstract 1156, and a 75-acre tract of land located in 
Block 38, T-2-S, C.A. Winborn Survey, Abstract 511, Midland County, Texas, into thirty-two (32) 
lots for development. 

This plat requires City Council Approval per City of Midland Ordinance, Section 11-2-3,
Platting Procedures.

11. Approval by the Council.

(a) Approval by the Council shall be required prior to consideration of a final plat 
by the commission for any preliminary plat which:

(6) Is ten hectares (25 acres) or more in area and is located in any survey 
section (approximately one square mile) which does not contain a publicly 
owned site or sites intended for both

Recommended City Council Action:

Approve
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Fiscal Impact:

This request does not have significant fiscal impact to the City’s budget.

Discussion:

The property is currently within the ETJ, Extraterritorial Jurisdiction. 

The Preliminary Plat attached hereto has been circulated to all City departments for review. 

BUILDING CODE: (Approved)

ETJ, no jurisdiction.

ENGINEERING: (Approved with Conditions)

Sketch Plat comments not addressed:
 
ROW:   Provide this project's share of a 120-ft total right-of-way (60-ft half-street right-of-way) 
on major arterial road frontages. Provide 20ftx20ft intersection corner clips at property corners 
adjacent to all public street intersections. (per transportation)

PAVING:   South County Road 1160 is sub-standard, construct to City Standards for entire 
platted frontage or request a deferral.

WATER: None existing.  Construct water to City standards along entire platted frontage, or 
request a deferral based on located in the South Midland Utility District
 
FIRE HYDRANTS:  Required as needed to meet NFPA, IFC & City Fire Code; and/or comply 
with directives of City Fire Marshal.  After January 14, 2020 -  Fire hydrants shall be spaced no 
more than 500' apart, Pressure Indicator Rings are to be installed and will require the 
developers/contractors to pay for the flow test.
 
PRO RATA:  NONE

SEWER:   None existing.  Construct wastewater to City standards along entire platted frontage, 
or request a deferral

DRAINAGE:  Drainage study required. 
 
EASEMENTS:  Show existing and proposed.

SIDEWALKS:  Required with building permit.  However, subdivision located in county so request 
a deferral

DIMENSION:  Show Atlas Natural Gas Line going through property.
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OTHER:  * * *

TRANSPORTATION: (Approved with Conditions)

Sketch Plat comments not addressed:

"Provide this project’s share of a 120 ft total right-of-way (60 ft half-street right-of-way) on major 
arterial road frontages.

Provide 20 ft x 20 ft intersection corner clips at property corners adjacent to all public street 
intersections."

FIRE: (Approved)

No comments.

CODE COMPLIANCE: (Approved)

Not in the City limits- no oil or gas jurisdiction.

SURVEYOR: (Approved)

Bearing and distance along the north line of plat calculates N 75 58 36 E 2616.53' using 
coordinates on plat, what is listed on plat differs.

MIDLAND COUNTY – ROAD AND BRIDGE: 

They will need to request a driveway permit to tie into SCR 1160. 

GIS:

Please see the attached documents for comments.

PLANNING: Approved with Conditions

The technical items need to be addressed:  

The Midland Central Appraisal District shows the following owners for the following 
Parcels:

6110 S CR 1160 – Summers Neal
6116 S CR 1160 – PSI Exchange Holdings LLC
PIN 0344038229501 – Rover Ventures LLC 

Please provide ownership or transfer of ownership for the described parcels. 

Revise the northeastern boundary of plat. Appears to be off approximately 60 feet. 
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This plat is larger than 25 acres; therefore, City Council approval is required. 

Remove the emboldened line on east side of Section 5, Block 38, C.A. Winborn Survey 
as it is not part of the plat.

Conditions:

A. That the technical items listed above are addressed. 

B. That all public improvements above are addressed. 

C. That a drainage study is approved.

D. All plat comments, conditions, and requirements must be satisfied by all pertinent City 
departments before filling for recording with the County Clerk of Midland County, Texas. 

Attachments: 

Proposed Preliminary Plat
Application
Maps
GIS comments

 
City Manager’s Office
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Scale:  1"  =  250SUB-19-0248

Map by GAC, 09/22/2020

City of Midland, Texas
Planning  Division Ë

 L E G E N D 
CITY LIMITS
PARCEL
PRIVATE BLDGS

Proposed plat of Hanks South Industrial Park, being a plat of an 
80-acre tract of land located in Block 38 T-2-S, B.F. Walcott 
Survey, Abstract 1156, and a 75-acre tract of land located in 
Block 38, T-2-S, C.A. Winborn Survey, Abstract 511, Midland 
County, Texas. 
Generally located at the northwest corner of the intersection of 
South County Road 1160 and East County Road 150. (ETJ, 
Extraterritorial Jurisdiction)PACKET 18.239 October 6, 2020



Which coordinates should we use? 
N 74-38-25 E or N 75-58-36 E

504.15+416.47+416.47
+416.47+416.47+416.47
+30 does not equal 
2618.21 ft.  

734+60+696.71+321.3
+321.3+524.41 does not 
equal 2456.76

308.43+60+417.43+60 
does not equal 848.84 

677.19+60+367.01+60 
does not equal 1470.98
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2020-162

City Council Meeting

Item Number: 19

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Michael Pacelli, City Traffic Engineer
Subject: RESOLUTION AUTHORIZING THE EXECUTION OF AN AGREEMENT 

FOR A LOCAL ON-SYSTEM IMPROVEMENT PROJECT WITH THE 
STATE OF TEXAS, ACTING BY AND THROUGH THE TEXAS 
DEPARTMENT OF TRANSPORTATION (“TXDOT”), FOR THE DESIGN 
AND CONSTRUCTION OF U-TURN LANES AND LEFT-TURN LANES ON 
THE EASTBOUND FRONTAGE ROAD AND THE WESTBOUND 
FRONTAGE ROAD OF LOOP 250 AT MIDKIFF ROAD; AND 
AUTHORIZING AND DIRECTING THE CITY SECRETARY TO CERTIFY A 
COPY OF THIS RESOLUTION TO TXDOT (ENGINEERING SERVICES)

Purpose:

To consider a resolution authorizing the execution of an agreement for a Local On-System 
Improvement Project with the Texas Department of Transportation for the design and 
construction of U-turn lanes and left-turn lanes on the Eastbound Frontage Road and the 
Westbound Frontage Road of Loop 250 at Midkiff Road

Recommended City Council Action:

Approve

Fiscal Impact:

None at this time. The project authorized by this agreement was funded by City Council in July 
2019 by Resolution 2019-206.

Discussion:

On February 13, 2018, City Council authorized a Chapter 380 Agreement with the Developer, 
Simon Property Group (a.k.a. Mall at Midland Park, LLC), by Resolution 2018-063. Ultimately, 
the Developer elected not to proceed with the expansion anticipated with that agreement.
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After additional discussions between the Developer and Staff, on October 9, 2018, City Council 
authorized an additional Pre-Development Agreement by Resolution 2018-422. In part, that 
agreement provided that the Developer would prepare a traffic impact analysis (TIA) and would 
deposit $300,000 with the City as security for traffic improvements to be described in the TIA. 
The Developer submitted the TIA in November 2018.

Following review of the TIA and subsequent negotiations, on July 9, 2019, City Council 
approved a third development agreement by Resolution 2019-206. That terminated the original 
Chapter 380 Agreement and the Pre-Development Agreement, and approved an expansion to 
the Mall property including approximately 19,400 square feet of additional retail and/or 
restaurant space. The agreement also allocated the Developer’s $300,000 security deposit as 
a partial contribution towards a mix of on-site and off-site traffic improvements that were jointly 
agreed upon by the Developer’s team and City Staff.

The on-site improvements consist entirely of rebuilding the northern driveway to Midkiff Rd at 
the traffic signal (opposite Courtyard Dr) to provide for an increase from two to three exit lanes 
from the Mall. The Developer is responsible for implementing these improvements and will be 
reimbursed by the City up to $100,000 of the $300,000 deposit. The Developer started work on 
this project in early September 2020.

The off-site improvements consist of work on both the eastbound and westbound Loop 250 
service roads at the Midkiff Rd interchange. This includes converting the existing turnaround 
lanes to serve as exclusive left-turn lanes (providing dual lefts from the service roads), and 
widening of the service roads to create new turnaround lanes towards the inside of the 
freeway. The City is responsible for implementing these improvements.

Per the previously adopted agreement, the off-site improvements are to be funded with 50% 
from the remaining $200,000 Developer deposit (up to that maximum amount), and 50% from 
the City. The Council action in July 2019 allocated the City’s share of that funding to a capital 
project.

The City is currently preparing construction plans for the off-site improvements and intends to 
bid this work in late-2020 or early-2021. Since Loop 250 is a state highway, an agreement with 
the Texas Department of Transportation is required for the plans to be approved and the 
construction to be permitted. This resolution authorizes execution of that agreement and 
commits the City to fully fund the project cost (which will be done with the mix of City and 
Developer funds already allocated).

Staff recommends approval.
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE EXECUTION OF
AN AGREEMENT FOR A LOCAL ON-SYSTEM
IMPROVEMENT PROJECT WITH THE STATE OF
TEXAS, ACTING BY AND THROUGH THE TEXAS
DEPARTMENT OF TRANSPORTATION (“TXDOT”),
FOR THE DESIGN AND CONSTRUCTION OF U-TURN
LANES AND LEFT-TURN LANES ON THE EASTBOUND
FRONTAGE ROAD AND THE WESTBOUND
FRONTAGE ROAD OF LOOP 250 AT MIDKIFF ROAD;
AND AUTHORIZING AND DIRECTING THE CITY
SECRETARY TO CERTIFY A COPY OF THIS
RESOLUTION TO TXDOT

WHEREAS, the City Council finds it to be in the public interest to authorize the

execution of an Agreement for a Local On-System Improvement Project with the State of

Texas (the “State”), acting by and through the Texas Department of Transportation

(“TxDOT”), regarding the design and construction of U-turn lanes and left-turn lanes on the

eastbound frontage road and the westbound frontage road of Loop 250 at Midkiff Road (“the

Project”);

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the City Manager is hereby authorized and directed to

execute, on behalf of the City of Midland, an Agreement for a Local On-System

Improvement Project with the State, acting by and through TxDOT, regarding the Project,

said Agreement to be placed on file in the City Secretary’s Office referenced by the number

and date of this resolution.

SECTION TWO.  That the City hereby confirms its financial commitment to the

Project, including payment of cost overruns.

SECTION THREE.  That the City Secretary is hereby authorized and directed to

certify a copy of this resolution to the Texas Department of Transportation.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the
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City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

________________________________
Patrick N. Payton, Mayor

ATTEST:

_________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

_________________________________
Robert Patrick, Interim City Manager

APPROVED AS TO CONTENT
AND COMPLETENESS:

_________________________________
Jose Ortiz, Engineering Services Director

APPROVED ONLY AS TO FORM:

_________________________________
John Ohnemiller, City Attorney

2S:\Resolutions\Engineering\2020\Authorize Agreement for a Local On-System Improvement Project - Loop 250 at Midkiff Turn Lanes.wpd
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2020-163

City Council Meeting

Item Number: 20
Meeting Date: October 6, 2020
To: City Council / City Manager
From: Jose Ortiz, Director
Subject: RESOLUTION AUTHORIZING THE CITY MANAGER TO PURCHASE AN 

APPROXIMATE 20-ACRE TRACT OF LAND OUT OF SECTION 2, BLOCK 
40, T-2-S, T&P RR CO. SURVEY, MIDLAND COUNTY, TEXAS, LOCATED 
AT OR ABOUT 6400 WEST U.S. HIGHWAY 80; AUTHORIZING THE CITY 
MANAGER TO NEGOTIATE, EXECUTE AND FILE ALL DOCUMENTS 
NECESSARY TO PURCHASE SAID TRACT, PURCHASE A TITLE 
INSURANCE POLICY AND HOLD THE CLOSING; APPROPRIATING 
FUNDS; AND ORDERING THE CITY SECRETARY TO RECORD, OR 
ENSURE THAT THE TITLE COMPANY RECORDS, THE INSTRUMENT OF 
CONVEYANCE (ENGINEERING SERVICES)

Purpose:

Resolution authorizing funding to acquire, and purchase on behalf of the City of Midland, any 
real property interests necessary or appropriate, by any instruments of conveyance necessary 
or appropriate, for the use and benefit of the public for public facilities, drainage, public utility 
purposes, and for any other ancillary public use as is usual and customary in connection 
therewith at or near the following described location: 6400 W. Highway 80, Section 2, Block 40 
Township 2 South. Midland County, Texas

Recommended City Council Action:

Approve

Fiscal Impact:

The following amounts are hereby appropriated from unappropriated fund balance available in 
the related funds, $270,000 in the General Fund, $135,000 in the Water and Sewer Fund, 
$225,000 in the Drainage Fund, $225,000 in the Solid Waste Fund, and $45,000 in the Garage 
Fund.
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Discussion:

The property of approximately 20 acres is addressed as 6400 W. Highway 80 and is adjacent 
to the City acquired right-of-way of 5.35 acres for the Avalon Drive extension project. The 
property owner has agreed to sell the remaining portion of the property at $880K which is 
$120K below the appraised value. Currently there are multiple city departments that are in 
need of a secondary location in west Midland to maximize their operational capacities. This 
site will offer a location to store equipment and material which will minimize traffic exposure 
along busy urban roadways when transporting equipment/material from the yards located in 
east Midland. The additional acreage will accommodate future development of the site which 
include:

1. A future fueling station that will be 7 miles west of the fueling station at the Orchard Yard 
and 5 miles south of the fueling station under construction at Fire Station 11. 
2. The site will serve as a potential water tower site to meet the demands of future growth in 
the region.
3. The site will allow for the construction of a drainage basin to address existing drainage 
issues in the area.

Staff recommends approval of this item.

 
City Manager’s Office
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE CITY MANAGER
TO PURCHASE AN APPROXIMATE 20-ACRE TRACT
OF LAND OUT OF SECTION 2, BLOCK 40, T-2-S, T&P
RR CO. SURVEY, MIDLAND COUNTY, TEXAS,
LOCATED AT OR ABOUT 6400 WEST U.S. HIGHWAY
80; AUTHORIZING THE CITY MANAGER TO
NEGOTIATE, EXECUTE AND FILE ALL DOCUMENTS
NECESSARY TO PURCHASE SAID TRACT, PURCHASE
A TITLE INSURANCE POLICY AND HOLD THE
CLOSING; APPROPRIATING FUNDS; AND ORDERING
THE CITY SECRETARY TO RECORD, OR ENSURE
THAT THE TITLE COMPANY RECORDS, THE
INSTRUMENT OF CONVEYANCE

WHEREAS, the City Council finds it to be in the public interest to authorize the City

Manager to purchase, on behalf of the City of Midland, an approximate 20-acre tract of land

out of Section 2, Block 40, T-2-S, T&P RR Co. Survey, Midland County, Texas, located at

or about 6400 West U.S. Highway 80 (the “Property”); and

WHEREAS, the City Council finds it to be in the public interest to authorize the City

Manager to negotiate, execute and file all documents necessary to purchase the Property,

purchase a title insurance policy and hold the closing;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the City Manager is hereby authorized and directed to

purchase the Property on behalf of the City of Midland.

SECTION TWO.  That the City Manager is hereby authorized and directed to

negotiate, execute and file all documents necessary to purchase the Property, purchase a title

insurance policy and hold the closing.

SECTION THREE.  That the sum of $900,000.00 is hereby appropriated as follows

from the unappropriated fund balance available in each related fund: $270,000.00 from the

General Fund; $135,000.00 from the Water and Sewer Fund; $225,000.00 from the Drainage

Fund; $225,000.00 from the Solid Waste Fund; and $45,000.00 from the Garage Fund.

SECTION FOUR.  That the City Comptroller is hereby authorized and directed to
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pay for said Property, title insurance policy, and closing costs out of funds appropriated

herein upon receipt of proper invoice or statement therefor approved by the City Manager.

SECTION FIVE.  That the City Secretary is hereby authorized and directed to file,

or ensure that the title company files, the instrument of conveyance acquired in accordance

with this resolution in the Deed Records of Midland County, Texas.  A copy of said

instrument of conveyance shall be maintained on file in the City Secretary’s Office.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by

the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

___________________________________
Patrick N. Payton, Mayor

ATTEST:

_________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

_________________________________
Robert Patrick, Interim City Manager

2
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APPROVED AS TO CONTENT
AND COMPLETENESS:

_________________________________
Jose Ortiz, Engineering Services Director

APPROVED ONLY AS TO FORM:

_________________________________
John Ohnemiller, City Attorney

S:\Resolutions\Engineering\2020\Authorize Purchase of 6400 West Highway 80.wpd
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Appraisal Report

Thomas Perry Property
6400 W. US Highway 80

Midland County, Texas 79706

Report Date: August 6, 2019

FOR:

City of Midland
Mr. John Simmons

Right-Of-Way Manager
300 N. Loraine

Midland TX 79701

Valbridge Property Advisors | Lubbock

2731 81st Street
Lubbock, Texas 79423
(806) 744-1188 phone Valbridge File Number:

TX04-19-0130-000
valbridge.com
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2731 81st Street

Lubbock, Texas 79423

(806) 744-1188 phone

valbridge.com

August 6, 2019

Mr. John Simmons

Right-Of-Way Manager

City of Midland

300 N. Loraine

Midland, TX 79701

RE: Appraisal Report

Thomas Perry Property

6400 W. US Highway 80

Midland County, Texas 79706

Dear Mr. Simmons:

In accordance with your request, we have performed an appraisal of the above referenced property.

This appraisal report sets forth the pertinent data gathered, the techniques employed, and the

reasoning leading to our value opinions. This letter of transmittal is not valid if separated from the

appraisal report.

The subject property, as referenced above, is located on the west line of the proposed Avalon Drive

just north of W. US Highway 80 and is further identified as Assessor’s Parcel Number (APN)

R000007546. The subject whole property is a 20.136-acre or 877,124-square-foot tract. The subject

property is a tract of land that is improved with a single-family residence, storage buildings,

canopies, a mobile home, and horse stalls with pens. All of the improvements associated with the

subject property are dilapidated and completely depreciated. We do not consider them to

contribute to the overall value of the subject property. The subject property was 100% owner

occupied upon our appraisal inspection.

We developed our analyses, opinions, and conclusions and prepared this report in conformity with

the Uniform Standards of Professional Appraisal Practice (USPAP) of the Appraisal Foundation; and

the Code of Professional Ethics and Standards of Professional Appraisal Practice of the Appraisal

Institute.

The client in this assignment is the City of Midland and the intended user of this report is the City of

Midland and no others. The intended use is to assist the client with a whole property acquisition. The

value opinions reported herein are subject to the definitions, assumptions and limiting conditions,

and certification contained in this report.
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Mr. John Simmons
City of Midland

Page 2

© 2019 VALBRIDGE PROPERTY ADVISORS

The acceptance of this appraisal assignment and the completion of the appraisal report submitted

herewith are subject to the General Assumptions and Limiting Conditions contained in the report.

The findings and conclusions are further contingent upon the following extraordinary assumptions

and/or hypothetical conditions which might have affected the assignment results:

Extraordinary Assumptions:
 None pertaining to this assignment.

Hypothetical Conditions:
 None pertaining to this assignment.

Based on the analysis contained in the following report, our value conclusion of involving the subject

acquisition is summarized as follows:

Respectfully submitted,

Valbridge Property Advisors

Drew Nippert

Analyst

Texas License #TX 1340796 Trainee

dnippert@valbridge.com

Mark Luna

Managing Director

Texas License #TX-1380067-G

mluna@valbridge.com

Mike Divin, MAI

Senior Managing Director

Texas License #TX-1320831-G

mdivin@valbridge.com

Compensation Summary

Whole Acquisition $1,006,800

Total Compensation $1,006,800
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Summary of Salient Facts

Our findings and conclusions are further contingent upon the following extraordinary assumptions

and/or hypothetical conditions which might have affected the assignment results:

Extraordinary Assumptions:
 None pertaining to this assignment.

Hypothetical Conditions:
 None pertaining to this assignment.

Property Identification

Property Name Thomas Perry Property

Property Address 6400 W. US Highway 80

Midland County, Texas 79706

Latitude & Longitude 31.956609, -102.158994

Tax Parcel Number R000007546

Property Owner Thomas W. Perry Estate

Site

Zoning Not Zoned

FEMA Flood Map No. 483290200F

Flood Zone Zone X (unshaded)

Land Area 20.136 acres

Valuation Opinions

Highest & Best Use - As Vacant Industrial Development

Highest & Best Use - As Improved Redevelopment to Industrial Use

Reasonable Exposure Time 6 to 12 months

Reasonable Marketing Time 6 to 12 months

Approach to Value As Is

Land Only - Sales Comparison $1,006,800

Component As Is

Value Type Market Value

Property Rights Appraised Fee Simple

Effective Date of Value July 23, 2019

Value Conclusion $1,006,800

$50,000 per acre

Value Indications

Value Conclusion
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Aerial and Front Views

AERIAL VIEW

FRONT VIEW
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Location Map
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Introduction

Client and Intended Users of the Appraisal
The client in this assignment is the City of Midland and the intended user of this report is the City of

Midland and no others.

Intended Use of the Appraisal
The intended use of this report is to assist the client with a whole property acquisition for a City of

Midland project.

Real Estate Identification
The subject whole property is located at 6400 W. US Highway 80 in Midland County, Texas 79706.

The subject property is further identified by Assessor Parcel Number R000007546. The subject

property is a tract of land that is improved with a single-family residence, storage buildings,

canopies, a mobile home, and horse stalls with pens. All of the improvements associated with the

subject property are dilapidated and completely depreciated. We do not consider them to

contribute to the overall value of the subject property. The subject property was 100% owner

occupied upon our appraisal inspection.

Legal Description

Whole Property

A 20.136 acre tract of land out of the SE/4 of Section 2, Block 40, Township 2 South, Midland County,

Texas.

Use of Real Estate as of the Effective Date of Value
As of the effective date of value, the subject was a tract of land with improvements that are

dilapidated and completely depreciated.

Use of Real Estate as Reflected in this Appraisal
The subject is a tract of land with improvements that are dilapidated and completely depreciated.

We do not consider the improvements associated with the subject property to contribute to the

overall value. As such, only the underlying land was valued.

Ownership of the Property
According to Midland Central Appraisal District, title to the subject property is vested in Thomas W.

Perry Estate.

History of the Property
Ownership of the subject property has changed within the past three years. The City of Midland

acquired 5.354 acres from the Thomas W. Perry Estate for the proposed Avalon Drive on February 28,

2019. The compensation was $174,005 of $32,500 per acre. As of the date of this appraisal, Avalon

Drive has not been constructed.
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Listings/Offers/Contracts
The subject is not currently listed for sale or under contract for sale.

Type and Definition of Value
We developed opinions of value for the subject property under the following scenarios:

 Market value of the whole property

“Market value,” as used herein, is defined by the court case of City of Austin vs. Cannizzo, et al, 267

S.W. 2d 808, 815 (1954), which defines market value as follows:

…the price which the property would bring when it is offered for sale by one who desires, but is not

obliged to sell, and is bought by one who is under no necessity of buying it, taking into

consideration all of the uses to which it is reasonably adaptable and for which it either is or in all

reasonable probability will become available within the reasonable future.

The market value estimate set forth herein is stated in terms of cash or financing terms equivalent to

cash.

Please refer to the Glossary in the Addenda section for additional definitions of terms used in this

report.

Valuation Scenario, Property Rights Appraised, and Effective Date of Value
We have appraised the fee simple interest of the subject whole property.

We completed an appraisal inspection of the subject property on July 23, 2019.

Date of Report
The date of this report is August 6, 2019, which is the same as the date of the letter of transmittal.

List of Items Requested but Not Provided
 Boundary Survey

Assumptions and Conditions of the Appraisal
The acceptance of this appraisal assignment and the completion of the appraisal report submitted

herewith are subject to the General Assumptions and Limiting Conditions contained in the report.

The findings and conclusions are further contingent upon the following extraordinary assumptions

and/or hypothetical conditions which might have affected the assignment results:

Extraordinary Assumptions

 None pertaining to this assignment.

Hypothetical Conditions

 None pertaining to this assignment.
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Scope of Work

The elements addressed in the Scope of Work are (1) the extent to which the subject property is

identified, (2) the extent to which the subject property is inspected, (3) the type and extent of data

researched, (4) the type and extent of analysis applied, (5) the type of appraisal report prepared, and

(6) the inclusion or exclusion of items of non-realty in the development of the value opinion. These

items are discussed as below.

The scope of this appraisal is concerned with developing an appraisal report to form an opinion of

the market value of the subject property under the following scenario.

1. As-is market value of the fee simple estate of the whole property

Extent to Which the Property Was Identified
The three components of the property identification are summarized as follows:

 Legal Characteristics - The subject was legally identified via appraisal district records.

 Economic Characteristics - Economic characteristics of the subject property were identified

via market surveys, discussions with market participants, and our database, as well as a

comparison to properties with similar locational and physical characteristics.

 Physical Characteristics - The subject was physically identified via an appraisal inspection that

consisted of interior and exterior observations.

Extent to Which the Property Was Inspected
We inspected the subject on July 23, 2019 and did not perform physical measurement of the

improvements as they are dilapidated and completely depreciated and do not contribute to the

overall value of the subject property.

Type and Extent of Data Researched
We researched and analyzed: 1) market area data, 2) property-specific market data, 3) zoning and

land-use data, and 4) current data on comparable listings, sales, and rentals in the competitive

market area. We also interviewed people familiar with the subject market/property type.

Type and Extent of Analysis Applied (Valuation Methodology)
We observed surrounding land use trends, the condition of any improvements, demand for the

subject property, and relevant legal limitations in concluding a highest and best use. We then valued

the subject based on that highest and best use conclusion.

Appraisers develop an opinion of property value with specific appraisal procedures that reflect three

distinct methods of data analysis: the cost approach, sales comparison approach, and income

capitalization approach. One or more of these approaches are used in all estimations of value.

 Cost Approach - In the cost approach, the value indication reflects the sum of current

depreciated replacement or reproduction cost, land value, and an appropriate

entrepreneurial incentive or profit.

PACKET 20.260 October 6, 2020



THOMAS PERRY PROPERTY
SCOPE OF WORK

© 2019 VALBRIDGE PROPERTY ADVISORS Page 4

 Sales Comparison Approach - In the sales comparison approach, value is indicated by recent

sales and/or listings of comparable properties in the market, with the appraiser analyzing the

impact of material differences in both economic and physical elements between the subject

and the comparables.

 Income Capitalization Approach - In the income capitalization approach, value is indicated by

the capitalization of anticipated future income. There are two types of capitalization: direct

capitalization and yield capitalization, more commonly known as discounted cash flow (DCF)

analysis.

 Approaches Applied - All of these approaches to value were considered. We assessed the

availability of data and applicability of each approach to value within the context of the

characteristics of the subject property and the needs and requirements of the client. Based

on this assessment the Sales Comparison Approach – Land Only was developed. The Cost

and Income Capitalization Approaches were not developed as this is an appraisal of land

only. Further discussion of the extent of our analysis and the methodology of the approach

developed is provided later in the respective valuation sections.

Appraisal Conformity and Report Type
We developed our analyses, opinions, and conclusions and prepared this report in conformity with

the Uniform Standards of Professional Appraisal Practice (USPAP) of the Appraisal Foundation; the

Code of Professional Ethics and Standards of Professional Appraisal Practice of the Appraisal

Institute; and the requirements of our client as we understand them. This is an Appraisal Report as

defined by the Uniform Standards of Professional Appraisal Practice under Standards Rule 2-2a.

Personal Property/FF&E
All furniture, fixtures, and equipment (FF&E) or any other personal property has been excluded from

our analysis. The opinion of market value developed herein is reflective of real estate only.

Type and Extent of Analysis Applied
The subject property is a tract of land that is improved with a single-family residence, storage

buildings, canopies, a mobile home, and horse stalls with pens. All of the improvements associated

with the subject property are dilapidated and completely depreciated. We do not consider them to

contribute to the overall value of the subject property. As such, only the underlying land was valued.

Through the analysis process we observed surrounding land use trends, the condition of the

improvements, demand for the subject property, and relevant legal limitations in concluding a

highest and best use. We then valued the subject based on the highest and best use conclusion,

relying on the Sales Comparison Approach – Land Only. The Cost and Income Capitalization

Approaches were not developed as this is an appraisal of land only.

Appraisal Report Type
This is an Appraisal Report as defined by the Uniform Standards of Professional Appraisal Practice

under Standards Rule 2-2a.
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Appraisal Conformity
We developed our analyses, opinions, and conclusions and prepared this report in conformity with

the Uniform Standards of Professional Appraisal Practice (USPAP) of the Appraisal Foundation; and

the Code of Professional Ethics and Standards of Professional Appraisal Practice of the Appraisal

Institute.

Competency Statement
We are aware of no areas in which our appraisal expertise is deficient for the purpose of competently

completing this assignment. Please refer to the qualifications as found within this report.
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City and Neighborhood Analysis

NEIGHBORHOOD MAP

Neighborhood Location and Boundaries
The subject is located just west of the City of Midland. The area is semi-rural in nature. The

neighborhood is considered to be the industrial areas surrounding the City of Midland in Midland

County.
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Demographics
The following table depicts the area demographics in Midland County within a one-, three-, and five-

mile radius from the subject.

Transportation Access
Within the immediate area of the subject property, transportation access helps define the character

of its development. Major travel and commuter routes within the area of the subject property include

Interstate Highway 20, US Highway 80, Loop 250, and Texas State Highways 158, 191, and 349.

Access to the area is considered good.

Neighborhood Demographics
Radius 1 mile 3 miles 5 miles

Population Summary

2000 Population 781 15,255 56,127

2010 Population 1,208 17,884 64,577

2019 Population 1,247 23,401 76,843

2024 Population Estimate 1,541 25,769 82,870

Annual % Change (2019 - 2023) 4.3% 1.9% 1.5%

Housing Unit Summary

2000 Housing Units 606 6,106 23,930

% Owner Occupied 47.9% 65.8% 58.8%

% Renter Occupied 5.9% 22.7% 29.4%

2010 Housing Units 548 6,559 25,962

% Owner Occupied 74.6% 72.3% 63.0%

% Renter Occupied 16.4% 22.5% 30.8%

2019 Housing Units 522 8,639 30,454

% Owner Occupied 68.2% 67.1% 59.3%

% Renter Occupied 27.8% 28.8% 35.7%

2024 Housing Units 642 9,510 32,711

% Owner Occupied 67.6% 67.4% 59.6%

% Renter Occupied 28.8% 29.0% 35.9%

Annual % Change (2019 - 2024) 4.2% 1.9% 1.4%

Income Summary

2019 Median Household Income $47,444 $67,568 $76,432

2024 Median Household Income Estimate $53,966 $75,906 $81,944

Annual % Change 2.6% 2.4% 1.4%

2019 Per Capita Income $23,357 $28,651 $35,463

2024 Per Capita Income Estimate $27,037 $32,641 $39,854

Annual % Change 3.0% 2.6% 2.4%

Source: Site-to-Do-Business (STDB Online)
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Predominant Development
Midland and Odessa serve as the chief service center for major oil drilling and gas production for the

Permian Basin. This region includes 20% of the nation’s oil and gas reserves. Oil and gas production is

the key and focal point for this region’s economy. Almost 100% of recent development in the

neighborhood has been oil and gas related.

Political Jurisdiction
The subject is not located in the city limits of Midland and is not zoned. The Midland Central Appraisal

District sets the assessed values for properties and tax assessments are levied by the various taxing

bodies.

Subject’s Immediate Area
The immediate area surrounding the subject property is predominantly industrial development with

vacant land available for development. A large majority of the vacant land available for development is

home to artificial lift systems (pump jacks). There is also retail development in the subject’s immediate

area which is located along Loop 250 to the east, Interstate Highway 20 to the south, and at the

intersection Farm-to-Market Road 1788 and US Highway 80 and Interstate Highway 20.

Conclusion
To our knowledge, there are no current development trends, which would either alter or impair the

continued desirability of the neighborhood. Overall, the subject neighborhood is currently in a

growth state; however, a long period of low oil prices could negatively affect the subject

neighborhood.
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Site Description

The following description is based on our appraisal inspection of the subject, assessor records,

aerials, and information provided by the client.

AERIAL – SUBJECT WHOLE PROPERTY

The characteristics of the site are summarized as follows:

Site Characteristics
Location: The west line of the proposed Avalon Drive just north of W. US

Highway 80

Whole Property Land Area: 20.136 Acres or 877,124 SF

Shape: Generally Rectangular

Topography: Level

Drainage: Adequate

Grade: At street grade

Utilities: Private well and septic

Off-Site Improvements: There are no off-site improvements
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Interior or Corner: Interior

Signalized Intersection: No: No traffic signal at, or near, the site

Excess Land: None

Surplus Land: None

Street Frontage / Access
Frontage Road Primary

Street Name: Proposed Avalon Drive

Street Type: Currently unknown

Frontage (Linear Ft.): 1,539

Flood Zone Data
Flood Map Panel/Number: 483290200F

Flood Map Date: 09-16-2005

Flood Zone: Zones B, C, and X are the flood insurance rate zones that

correspond to areas outside the 1-percent annual chance

floodplain, areas of 1-percent annual chance sheet flow flooding

where average depths are less than 1 foot, areas of 1-percent

annual chance stream flooding where the contributing drainage

area is less than 1 square mile, or areas protected from the 1-

percent annual chance flood by levees. No Base Flood Elevations

or depths are shown within this zone. Insurance purchase is not

required in these zones.

Site Area in Flood: None

Other Site Conditions
Soil Type: Adequate

Environmental Issues: None known

Easements/Encroachments: None known that would adversely affect development of the site

Adjacent Land Uses
North: Native Range Land

South: Industrial Development

East: Industrial Development

West: Industrial Development

Site Ratings
Access: Good

Visibility: Good

Zoning Designation
Zoning Jurisdiction: Not in Zoning Jurisdiction
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Zoning Classification: Not Zoned, Outside the City Limits

Analysis/Comments on Site
The subject site is located on the west line of the proposed Avalon Drive just north of W. US Highway

80. The immediate area surrounding the subject site is predominantly industrial development with

native range land to the north that is home to a number of artificial lift systems (pump jacks). The

size and shape of the subject site are adequate to support a variety of uses, with the most likely

being industrial development. Although Avalon Drive has yet to be constructed, the subject site

does have access from the public right-of-way of Avalon Drive which extends from W. US Highway

80 to the northern boundary of the subject site.
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TAX/PLAT MAP
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FLOOD MAP
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Improvements Description

The subject property is a tract of land that is improved with a single-family residence, storage

buildings, canopies, a mobile home, and horse stalls with pens. All of the improvements associated

with the subject property are dilapidated and completely depreciated. It was reported by the

property owner that the subject improvements have not been occupied since between 1995 and

2000. Based on their current condition, the improvements do not contribute value. As such, only

the underlying land was valued. The following table illustrates the characteristics of the subject

improvements:

Subject Improvements Breakdown

Year Built Size Effective Age Economic Life Depreciation

Single Family Residence 1937 1,978 sf 55 years 55 years 100%

Storage Buildings 1937 1,718 sf 25 years 25 years 100%

Mobile Home 1965 500 sf 45 years 45 years 100%

Canopies 1965 1,080 sf 25 years 25 years 100%

Horse Stalls with Pens 1965 1,500 sf 25 years 25 years 100%
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Subject Photos

View of Subject Property

Single-Family Residence
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Storage Building

Mobile Home

Additional photos are included in the Addenda

PACKET 20.273 October 6, 2020



THOMAS PERRY PROPERTY
ASSESSMENT AND TAX DATA

© 2019 VALBRIDGE PROPERTY ADVISORS Page 17

Assessment and Tax Data

Assessment Methodology
The assessed value for the subject property is determined by the Midland Central Appraisal District.

Assessed Values and Property Taxes
The subject’s assessed values, applicable tax rates and total taxes, including direct assessments, are

shown in the following table:

Ad Valorem Tax Schedule

Midland County Actual Actual Actual

Year 2016 2017 2018

Land: $508,830 $508,830 $508,830

Improvements: $61,870 $66,100 $68,460

Total: $570,700 $574,930 $577,290

% Change: N/A 0.7% 0.4%

Assessment Ratio 100.00% 100.00% 100.00%

Assessed Value

Land: $508,830 $508,830 $508,830

Improvements: $61,870 $66,100 $68,460

Total: $570,700 $574,930 $577,290

% Change: N/A 0.7% 0.4%

Tax Rate $1.548200 $1.535960 $1.500930

% Change: N/A -0.8% -2.3%

Millage Rate per $100 per $100 per $100

Actual Actual Actual

Tax Expense 2016 2017 2018

Tax Amount: $8,836 $8,831 $8,665

Special Assessments: -$5,419 -$5,499 -$5,479

Total Taxes: $3,416 $3,332 $3,186

Tax Parcel Number: R000007546

Appraised Value
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Market Analysis

Currently, the industrial market for the Odessa-Midland CSA is not tracked and there are no local

reports available. Therefore, we used Costar.com to obtain a look into the industrial market in the

Midland area. We obtained the statistics for all of the industrial properties in Odessa-Midland CSA

to get a glimpse into the local industrial market. It should be noted that we do not consider the data

presented below to be completely accurate; however, it is the best data available. The following

tables illustrate the obtained statistics:

As shown above, there was clearly an economic boom created by an extended period of high oil

prices which came to a halt in late 2014 and early 2015. This is illustrated by the level of new

construction occuring from the 1st Quarter of 2014 to the 1st Quarter of 2015. Additionally, the

vacancy rate was relatively low between those same quarters. Starting in the 2nd Quarter of 2015, the

level of new construction began to drop significantly and the vacancy rate began to increase,

indicating a softening industrial market in the area. This was a result of the drop in the price of oil

during this time.

Industrial Market Statistics

Odessa-Midland CSA Market

Square Feet Total Total Total

Total Under Net Percent Rental Rate

Quarter Square Feet Construction Absorption Vacant (Triple Net)

2018 Q3 16,326,994 171,750 86,067 3.8% $14.95 psf

2018 Q2 16,216,244 175,675 306,780 3.7% $13.72 psf

2018 Q1 16,111,340 260,579 85,883 4.9% $12.92 psf

2017 Q4 15,994,140 197,979 330,433 4.8% $12.52 psf

2017 Q3 15,924,023 188,067 30,852 6.4% $11.93 psf

2017 Q2 15,844,845 209,045 37,741 6.2% $11.54 psf

2017 Q1 15,826,095 146,215 184,313 6.3% $10.75 psf

2016 Q4 15,707,245 99,657 -60,716 7.2% $10.30 psf

2016 Q3 15,687,035 82,580 -10,906 6.7% $10.13 psf

2016 Q2 15,646,619 81,626 98,436 6.4% $8.17 psf

2016 Q1 15,638,969 55,566 -18,396 7.0% $8.26 psf

2015 Q4 15,628,969 17,650 -29,200 6.8% $8.21 psf

2015 Q3 15,622,649 8,720 -88,919 6.6% $8.25 psf

2015 Q2 15,559,879 67,490 73,240 5.7% $8.28 psf

2015 Q1 15,488,114 132,935 84,501 5.7% $8.22 psf

2014 Q4 15,332,714 229,565 76,803 5.3% $8.11 psf

2014 Q3 15,229,760 259,754 -93,892 5.2% $8.03 psf

2014 Q2 15,196,405 233,709 165,985 4.3% $8.00 psf

2014 Q1 15,109,255 148,005 56,000 4.9% $8.12 psf

Source: CoStar Group, Inc.

Odessa-Midland CSA - All Industrial Space
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A conversation with local market participants and real estate brokers who specialize in industrial

properties indicated that the local market is quickly improving. The recent increase in the local rig

count is evidence of this. They all reported that there is a high demand for industrial property with a

current limited supply. This is illustrated by the increase in the level of new development from the

1st Quarter 2017 to the 3rd Quarter 2018. It appears that the majority of the tenants in the buildings

that were built from the 1st Quarter 2014 to the 1st Quarter of 2015 were able to remain in business

during the economic downtown. This has created the limited supply as the level of new construction

dropped from the 2nd Quarter 2015 until the 1st Quarter 2017. They also all reported that due to the

limited supply of industrial property, the current rental rates are increasing and range from $15.00

per square foot annually to over $20.00 per square foot annually for newer construction.

Overall, it appears that the local industrial market has improved after the sharp decline in the price of

oil in late 2014 and early 2015. The level of new construction is increasing, the vacancy rate is

declining, and the rental rates are currently increasing. These are all indicators that the market has

improved and is currently booming.
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Highest and Best Use

The Highest and Best Use of a property is the use that is legally permissible, physically possible, and

financially feasible which results in the highest value. An opinion of the highest and best use results

from consideration of the criteria noted above under the market conditions or likely conditions as of

the effective date of value. Determination of highest and best use results from the judgment and

analytical skills of the appraiser. It represents an opinion, not a fact. In appraisal practice, the concept

of highest and best use represents the premise upon which value is based.

Analysis of Highest and Best Use - As If Vacant
In determining the highest and best use of the property as if vacant, we examine the following

criteria: 1) legal permissibility, 2) physical possibility, 3) financial feasibility, and 4) maximum

productivity.

Legally Permissible

The subject property is located within an unincorporated area of Midland County. The county does

not adhere to a comprehensive zoning ordinance and the subject property is not zoned for any

particular use.

Physically Possible

The physical attributes allow for a number of potential uses. Elements such as size, shape, availability

of utilities, known hazards (flood, environmental, etc.), and other potential influences are described in

the Site Description and have been considered. There are no items of a physical nature that would

materially limit appropriate and likely development.

Financially Feasible

As previously discussed, there is currently a high demand for industrial property with a limited

supply. This is evident by a low and decreasing vacancy rate which has resulted in increased rental

rates that support new construction costs. Therefore, we consider speculative, build to suit, and

owner occpuied development financially feasible.

Maximally Productive

Among the financially feasible uses, the use that results in the highest value (the maximally

productive use) is the highest and best use. Considering these factors, the maximally productive use

as though vacant is for speculative, build to suit, or owner occpuied industrial development.

Conclusion of Highest and Best Use As If Vacant

The conclusion of the highest and best use as if vacant is for speculative, build to suit, or owner

occpuied industrial development.

Analysis of Highest and Best Use as Improved
In determining the highest and best use of the property as improved, the focus is on three

possibilities for the property: 1) continuation of the existing use, 2) modification of the existing use,

or 3) demolition and redevelopment of the land.

As previously discussed, the subject improvements associated with the subject property are

dilapidated and completely depreciated. We do not consider them to contribute to the overall value
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of the subject property. The market value of the property as improved does not exceed the

combination of vacant site value less cost of demolition of the improvements. Therefore, demolition

and redevelopment of the site is maximally productive.

The subject property is located in an area that is predominantly industrial development. As

previously discussed, demand for industrial property is currently high with a limited supply.

Therefore, we consider redevelopment into an industrial use to be feasible for the subject property

as improved.

Conclusion of Highest and Best Use As Improved

The highest and best use of the subject property, as improved, is redevelopment to an industrial use.

Most Probable Buyer
As of the date of value, the most probable buyer of the subject property is a developer or industrial

user.
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Land Valuation

Methodology
Site Value is most often estimated using the sales comparison approach. This approach develops an

indication of market value by analyzing closed sales, listings, or pending sales of properties similar to

the subject, focusing on the difference between the subject and the comparables using all

appropriate elements of comparison. This approach is based on the principles of supply and

demand, balance, externalities, and substitution, or the premise that a buyer would pay no more for

a specific property than the cost of obtaining a property with the same quality, utility, and perceived

benefits of ownership.

Unit of Comparison

The unit of comparison depends on land use economics and how buyers and sellers use the

property. The unit of comparison in this analysis is per usable acre.

Elements of Comparison

Elements of comparison are the characteristics or attributes of properties and transactions that cause

the prices of real estate to vary. The primary elements of comparison considered in sales comparison

analysis are as follows: (1) property rights conveyed, (2) financing terms, (3) conditions of sale, (4)

expenditures made immediately after purchase, (5) market conditions, (6) location, and (7) physical

characteristics.

Comparable Sales Data

To obtain and verify comparable sales of vacant land properties, we conducted a search of public

records, field surveys, interviews with knowledgeable real estate professionals in the area, and a

review of our internal database.

We included four sales in our analysis, as these sales were judged to be the most comparable to

develop an indication of market value for the subject property.

The following is a table summarizing each sale comparable and a map illustrating the location of

each in relation to the subject. Details of each comparable follow the location map.
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COMPARABLE SALES MAP

Land Sales Summary

Comp. Date Usable Proposed Sales Price Per

No. of Sale Acres Location Zoning Use Actual Acre

1 June-18 15.280 E/L of S. Faudree Road south of Interstate Highway 20 Odessa, Texas LI Industrial $901,200 $58,979

2 April-18 33.270 W/L of Antelope Trail south of IH-20 Midland, Texas Not Zoned Industrial $1,300,000 $39,074

3 February-18 45.820 SEC of W. Industrial Avenue and FM 1788 Midland, Texas Not Zoned Industrial $1,995,919 $43,560

4 June-17 13.610 NEC of W. US Highway 80 and American Airlines Drive Midland, Texas Not Zoned Industrial $625,520 $45,960
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COMPARABLE 1

Property Identification

Property/Sale ID 1139862/369507

Property Type Land

Property Name Urban Group Land

Address E/L of S. Faudree Road south of Interstate Highway 20

City, State Zip Odessa, Texas 79765

County Midland

MSA Odessa-Midland

Latitude/Longitude 31.876224/-102.260768

Tax ID R000211823

Transaction Data

Sale Date 6/8/2018

Sale Status Closed

Grantor SJL Partners

Grantee Urban Group, LLC

Property Rights Fee Simple

Financing Cash to Seller

Conditions of Sale Typical

Recording Number 2018-16474

Days on Market Unknown

Sale Price $901,200

Financing Adj. $0

Sale Conditions Adj. $0

Exp. Imm. After Sale $0

Non-Realty Adj. $0

Adjusted Price $901,200

Property Description

Gross Acres 15.280

Gross SF 665,597

Usable Acres 15.280

Usable SF 665,597

Front Feet 455

Proposed Use Industrial

Street Access Good

Rail Access No

Visibility Good

Corner/Interior Interior

Shape Rectangular

Topography Level

Utilities Public water and septic

Drainage Adequate

Flood Hazard Zone Zone X (unshaded)

Zoning Jurisdiction City of Odessa

Zoning LI
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Adjusted Sale Price Indicators

$/Gross Acre $58,979

$/Gross SF $1.35

$/Usable Acre $58,979

$/Usable SF $1.35

Verification

Confirmation Source Cricket Moffet

Phone Number 4325500073

Remarks X

This is the sale of a vacant tract of land that is located on the east line of S. Faudree Road south of

Interstate Highway 20 in the Leeco Industrial Park. This area is predominantly industrial development and

vacant land available for development. The proposed use for this tract of land is industrial development.
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COMPARABLE 2

Property Identification

Property/Sale ID 1140904/370130

Property Type Land

Property Name Midland Vacant Land

Address W/L of Antelope Trail south of IH-20

City, State Zip Midland, Texas 79706

County Midland

MSA Odessa-Midland

Latitude/Longitude 31.939343/-102.139898

Tax ID R000215849

Transaction Data

Sale Date 4/16/2018

Sale Status Closed

Grantor Edwin Hooks

Grantee Cody and Marcie Crossland

Property Rights Fee Simple

Financing Cash to Seller

Conditions of Sale Typical

Recording Number 2018-11339

Days on Market Unknown

Sale Price $1,300,000

Financing Adj. $0

Sale Conditions Adj. $0

Exp. Imm. After Sale $0

Non-Realty Adj. $0

Adjusted Price $1,300,000

Property Description

Gross Acres 33.270

Gross SF 1,449,241

Usable Acres 33.270

Usable SF 1,449,241

Front Feet 715

Proposed Use Industrial

Street Access Good

Rail Access No

Visibility Good

Corner/Interior Interior

Shape Rectangular

Topography Level

Utilities Private well and septic

Drainage Adequate

Flood Hazard Zone Zone X (unshaded)

Zoning Jurisdiction Not in Zoning Jurisdiction

Zoning Not Zoned
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Adjusted Sale Price Indicators

$/Gross Acre $39,074

$/Gross SF $.90

$/Usable Acre $39,074

$/Usable SF $.90

Verification

Confirmation Source Thomas Johnston

Phone Number 4329343333

Remarks X

This is the sale of 33.270 acres located on the west line of Antelope Trail. The sites area is a third of a mile

south of Interstate Highway 20 in an area consisting of industrial development and vacant land. A Loves

Travel Center is located just north of this site.
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COMPARABLE 3

Property Identification

Property/Sale ID 1042186/308750

Property Type Land

Property Name W. Industrial Avenue Land

Address SEC of W. Industrial Avenue and FM 1788

City, State Zip Midland, Texas 79706

County Midland

MSA Odessa-Midland

Latitude/Longitude 31.920773/-102.214660

Tax ID R000007767

Transaction Data

Sale Date 2/16/2018

Sale Status Closed

Grantor Younger Partners, LTD

Grantee AFD Petroleum (Texas), Inc.

Property Rights Fee Simple

Financing Cash to Seller

Conditions of Sale Motivated Seller

Recording Number 2018-4243

Days on Market Unknown

Sale Price $1,995,919

Financing Adj. $0

Sale Conditions Adj. $0

Exp. Imm. After Sale $0

Non-Realty Adj. $0

Adjusted Price $1,995,919

Property Description

Gross Acres 45.820

Gross SF 1,995,919

Usable Acres 45.820

Usable SF 1,995,919

Front Feet 1,645

Proposed Use Industrial

Street Access Good

Rail Access No

Visibility Good

Corner/Interior Soft Corner

Shape Rectangular

Topography Level

Utilities Private well and septic

Drainage Adequate

Flood Hazard Zone Zone X (unshaded)

Zoning Jurisdiction Not in Zoning Jurisdiction

Zoning Not Zoned
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Adjusted Sale Price Indicators

$/Gross Acre $43,560

$/Gross SF $1.00

$/Usable Acre $43,560

$/Usable SF $1.00

Verification

Confirmation Source Thomas Younger

Phone Number 4329349103

Remarks X

This is the sale of a vacant tract of land that is located on the southeast corner of W. Industrial Avenue

and Farm-to-Market Road 1788. This area is predominantly industrial development and vacant tracts of

land available for development.
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COMPARABLE 4

Property Identification

Property/Sale ID 10977755/1421818

Property Type Land

Property Name W. US Highway 80 Land

Address NEC of W. US Highway 80 and American Airlines Drive

City, State Zip Midland, Texas 79706

County Midland

MSA Odessa-Midland

Latitude/Longitude 31.951533/-102.164757

Tax ID R000217137

Transaction Data

Sale Date 6/15/2017

Sale Status Closed

Grantor Greg and Kevin Ann

Burnett

Grantee DWS Real Estate Holdings,

LLC

Property Rights Fee Simple

Financing Cash to Seller

Conditions of Sale Typical

Recording Number 2017-17921

Days on Market Unknown

Sale Price $625,520

Financing Adj. $0

Sale Conditions Adj. $0

Exp. Imm. After Sale -$87,120

Non-Realty Adj. $0

Adjusted Price $538,400

Property Description

Gross Acres 13.610

Gross SF 592,852

Usable Acres 13.610

Usable SF 592,852

Front Feet 370

Proposed Use Industrial

Street Access Good

Rail Access No

Visibility Good

Corner/Interior Interior

Shape Irregular

Topography Level

Utilities Private well and septic

Drainage Adequate

Flood Hazard Zone Zone X (unshaded)

Zoning Jurisdiction Not in Zoning Jurisdiction

Zoning Not Zoned
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Adjusted Sale Price Indicators

$/Gross Acre $39,559

$/Gross SF $.91

$/Usable Acre $39,559

$/Usable SF $.91

Verification

Confirmation Source Greg Burnett

Phone Number 4326898888

Remarks X

This is the sale of a tract of land that is located on the northeast corner of W. US Highway 80 and

American Airlines Drive. This area is predominantly industrial development. The seller indicated that the

front 5.000 acres sold for a higher price per acre as they were stabilized with crushed asphalt and the

back 8.610 acres sold for a lower price per acre than the front five acres. He went on to report that the

overall sales price was $625,520. The average price of crushed asphalt is $0.40 per square foot which

derives a contributory value for the crushed asphalt of $87,120. This will be deducted from the overall

sales price to reflect the sales price of the land only.
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Land Sales Comparison Analysis
When necessary, adjustments were made for differences in various elements of comparison,

including property rights conveyed, financing terms, conditions of sale, expenditures made

immediately after purchase, market conditions, location, and other physical characteristics. If the

element in comparison is considered superior to that of the subject, we applied a negative

adjustment. Conversely, a positive adjustment was applied if inferior. A summary of the elements of

comparison follows.

Transaction Adjustments

Transaction adjustments include 1) real property rights conveyed, 2) financing terms, 3) conditions of

sale, and 4) expenditures made immediately after purchase. These items, which are applied prior to

the market conditions and property adjustments, are discussed as follows:

Real Property Rights Conveyed

Real property rights conveyed influence sale prices and must be considered when analyzing a sale

comparable. All of the sales were conveyed in similar interests and no adjustments are warranted.

Financing Terms

The transaction price of one property may differ from that of an identical property due to different

financial arrangements. Sales involving financing terms that are not at or near market terms require

adjustments for cash equivalency to reflect typical market terms. A cash equivalency procedure

discounts the atypical mortgage terms to provide an indication of value at cash equivalent terms. All

of the sales were transacted at market terms.

Conditions of Sale

When the conditions of sale are atypical, the result may be a price that is higher or lower than that of

a normal transaction. Adjustments for conditions of sale usually reflect the motivations of either a

buyer or a seller who is under duress to complete the transaction. Another more typical condition of

sale involves the downward adjustment required to a comparable property’s for-sale listing price,

which usually reflects the upper limit of value.

It was reported by the seller of Sale 3 that the property was sold under market value to fund other

developments. He went on to say that he sold the property approximately 20% below market value.

Therefore, we have applied an upward 20% adjustment to account for the seller’s motivation. The

remaining sales are arm’s length transactions and no condition of sale adjustments were warranted.

Expenditures Made Immediately After Purchase

A knowledgeable buyer considers expenditures required upon purchase of a property, as these costs

affect the price the buyer agrees to pay. Such expenditures may include: costs to demolish and

remove any portion of the improvements, costs to petition for a zoning change, and/or costs to

remediate environmental contamination.

The relevant figure is not the actual cost incurred, but the cost anticipated by both the buyer and

seller. Unless the sales involved expenditures anticipated upon the purchase date, no adjustments to

the comparable sales are required for this element of comparison. The parties to these transactions

did not anticipate expenditures were required immediately after purchase; therefore, no adjustments

were warranted.
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However, we have used this category to deduct the contributory value of 5.000 acres of crushed

asphalt associated with Sale 4. This was deducted to reflect the sales price of the land only.

Market Conditions Adjustment
Market conditions change over time because of inflation, deflation, fluctuations in supply and

demand, or other factors. Changing market conditions may create a need for adjustment to

comparable sale transactions completed during periods of dissimilar market conditions.

Discussions with market participants and a review of market data indicated overall market conditions

for vacant land properties have been improving with recent transactions confirming this trend. As

such, we applied an adjustment to each comparable based on a factor of 5.00% per year.

Property Adjustments
Property adjustments are usually expressed quantitatively as percentages or dollar amounts that

reflect the differences in value attributable to the various characteristics of the property. In some

instances, however, qualitative adjustments are used. These adjustments are based on locational and

physical characteristics and are applied after transaction and market conditions adjustments.

Location

Location adjustments may be required when the locational characteristics of a comparable are

different from those of the subject. These characteristics can include general neighborhood

characteristics, freeway accessibility, street exposure, corner- versus interior-lot location, neighboring

properties, view amenities, and other factors.

The subject site is located on the west line of the proposed Avalon Drive just north of W. US Highway

80 with good access and good visibility. The immediate area surrounding the subject site is

predominantly industrial development with native range land to the north that is home to a number

of artificial lift systems (pump jacks).

Sales 1, 2, and 4 are all located in areas with similar surrounding uses. Additionally, they only have

frontage on one thoroughfare and have similar access and visibility when compared to that of the

subject property. Overall, we consider the locations of these sale comparables to be similar when

compared to the location of the subject property.

Sale 3 is located at the intersection of Farm-to-Market Road 1788 and US Highway 80. This sale

comparable has frontage on two thoroughfares and has a corner location that is formed by two

major thoroughfares. Overall, we consider the location of this sale comparable to be superior when

compared to the location of the subject property.

Size

The size adjustment addresses variance in the physical size of the comparables and that of the

subject, as a larger parcel typically commands a lower price per unit than a smaller parcel. This

inverse relationship is due, in part, to the principle of “economies of scale.”

The subject whole property consists of 20.136 acres of useable land. Sales 1, 2, and 4 are similar

enough in size when compared to the subject property and we consider them to be similar when
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compared to the subject property in this category. Sale 3 is larger than the subject property and is

inferior when compared to the subject property in this category.

Shape/Depth

The subject whole property consists of a generally rectangular-shaped tract that is considered to be

similar when compared to the sale comparables as the subject property and all of the sale

comparables have similar development potential.

Frontage/Access

The subject property and all of the sale comparables have adequate amounts of frontage. Industrial

users rarely base a purchasing decision solely on a property’s frontage characteristics. Additionally,

any difference in frontage was considered in the location adjustment.

Utilities

The subject property is located outside the city limits of Midland and does not have access to public

water or sewer. Sales 2, 3, and 4 are also located outside the city limits of Midland and do not have

access to public water or sewer. We consider these sale comparables to be similar when compared

to the subject property in this category. Sale 1 is located in an industrial park that has access to all

public services. We consider this to be superior when compared to the subject property in this

category.

Flood Zone

A property’s location within flood zone areas is typically a negative factor due to the increased costs

of raising improvements up out of the floodplain, as well as additional insurance costs associated

with improvements.

The subject property and all of the sale comparables are located outside the 100-year flood plain

and are similar.

Zoning

The highest and best use of sale comparables should be very similar to that of the subject property.

When comparables with the same zoning as the subject are lacking or scarce, parcels with slightly

different zoning, but a highest and best use similar to that of the subject may be used as

comparables. These comparables may require an adjustment for differences in utility if the market

supports such adjustment.

The subject property is located outside the city limits of Midland and is not zoned. All of the sale

comparables are similar when compared to the subject property in this category.

Summary of Adjustments
Presented on the following page is a summary of the adjustments made to the sale comparables. As

noted earlier, these qualitative adjustments were based on our market research, best judgment, and

experience in the appraisal of similar properties.
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Land Sales Adjustment Grid 1 2 3 4

Subject Sale # 1 Sale # 2 Sale # 3 Sale # 4

Sale ID 369507 370130 308750 1421818

Date of Value & Sale July-19 June-18 April-18 February-18 June-17

Unadjusted Sales Price $901,200 $1,300,000 $1,995,919 $625,520

Usable Acres 20.136 15.280 33.270 45.820 13.610

Unadjusted Sales Price per Usable Acre $58,979 $39,074 $43,560 $45,960

0 0 0 0Transactional Adjustments

Property Rights Conveyed Fee Simple Fee Simple Fee Simple Fee Simple Fee Simple
0 0 0 0

Financing Terms Cash to Seller Cash to Seller Cash to Seller Cash to Seller Cash to Seller
0 0 0 0

Conditions of Sale Typical Typical Typical Motivated Seller Typical

Adjustment - - 20.0% -
0 0 0 0

Expenditures after Sale $0 $0 $0 ($87,120)

Adjustment - - - -13.9%

Market Conditions Adjustments

Elapsed Time from Date of Value 1.12 years 1.27 years 1.43 years 2.10 years

Market Trend Through July-19 5.6% 6.3% 7.2% 10.5%

Analyzed Sales Price $62,292 $41,553 $56,010 $43,7210.0% 0.0% -15.0% 0.0%

Physical Adjustments

Location 6400 W. US

Highway 80

E/L of S. Faudree

Road south of

Interstate Highway

20

W/L of Antelope

Trail south of IH-

20

SEC of W.

Industrial Avenue

and FM 1788

NEC of W. US

Highway 80 and

American Airlines

Drive

Midland, Texas Odessa, Texas Midland, Texas Midland, Texas Midland, Texas

Relative Comparison Similar Similar Superior Similar
0.0% 0.0% 5.0% 0.0%

Size 20.136 acres 15.280 acres 33.270 acres 45.820 acres 13.610 acres

Relative Comparison Similar Similar Inferior Similar
0.0% 0.0% 0.0% 0.0%

Shape/Depth Generally

Rectangular

Rectangular Rectangular Rectangular Irregular

Relative Comparison Similar Similar Similar Similar
0.0% 0.0% 0.0% 0.0%

Frontage Primary - 1538.66

feet

Primary - 455 feet Primary - 715 feet

& Secondary - 715

feet

Primary - 1,645

feet & Secondary -

990 feet

Primary - 370 feet

Relative Comparison Similar Similar Similar Similar
-10.0% 0.0% 0.0% 0.0%

Utilities Private well and

septic

Public water and

septic

Private well and

septic

Private well and

septic

Private well and

septic

Relative Comparison Superior Similar Similar Similar
0.0% 0.0% 0.0% 0.0%

Floodplain Zone X (unshaded) Zone X (unshaded) Zone X (unshaded) Zone X (unshaded) Zone X (unshaded)

Relative Comparison Similar Similar Similar Similar
0.0% 0.0% 0.0% 0.0%

Zoning Not Zoned LI Not Zoned Not Zoned Not Zoned

Relative Comparison Similar Similar Similar Similar

Overall Net Relative Comparison Superior Similar Superior Similar
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Conclusion
From the market data available, we used four land sales in competitive market areas which were

adjusted based on pertinent elements of comparison. The following table ranks the sale comparables

in relation to the subject property:

Based on the preceding analysis, we summarized qualitative adjustments to the comparable sales on

the preceding adjustment grid. These adjustments are based on our market research, best

judgement, and experience in the appraisal of similar properties. We adjusted the comparable sales

based on pertinent elements of comparison as discussed previously and summarized the

adjustments on the preceding grid.

Based on the adjustments and the activity in the market, a unit value for the subject whole property

of $50,000 per usable acre is reasonable. This indicates a whole property value of the subject tract of

$1,006,800.

We contacted Bill Scott, with Real Estate One, and his opinion was that a reasonable range for the

subject property was between $35,000 and $45,000 per acre. We also spoke with Tom Younger, with

Midland 1st Choice Real Estate and the seller of Sale 3. He reported that he believed the subject

property was “at least worth $1.00 per square foot or $43,560 per acre”. We are at the top-end of

Mr. Scott’s range and ultimately towards the middle of Mr. Younger’s range. Overall, we are in the

middle of Mr. Scott’s and Mr. Younger’s opinions of value and we consider these conversations to

further support our value conclusion.

The land value indication is summarized as follows:

Sale Analyzed Sales Price
Overall Net Relative

Comparison

1 $62,292 Superior

3 $56,010 Superior

Subject

4 $43,721 Similar

2 $41,553 Similar

Land Value Indication

Market Value Opinion

20.136 acres x $50,000 per acre = $1,006,800
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Compensation Estimate

To reach a final opinion of value, we considered the reliability and relevance of each value indication

based upon the quality of the data and applicability of the assumptions underlying each approach.

The Cost and Income Capitalization Approaches were not developed as this is an appraisal of land

only. As such, only the Sale Comparison – Land Only approach was developed.

The value of the whole subject property is estimated below. Total just compensation due the

property owner is illustrated as follows:

Compensation Summary

Whole Acquisition $1,006,800

Total Compensation $1,006,800
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General Assumptions and Limiting Conditions

This appraisal is subject to the following general assumptions and limiting conditions:

1. The legal description – if furnished to us – is assumed to be correct.

2. No responsibility is assumed for legal matters, questions of survey or title, soil or subsoil

conditions, engineering, availability or capacity of utilities, or other similar technical matters. The

appraisal does not constitute a survey of the property appraised. All existing liens and

encumbrances have been disregarded and the property is appraised as though free and clear,

under responsible ownership and competent management unless otherwise noted.

3. Unless otherwise noted, the appraisal will value the property as though free of contamination.

Valbridge Property Advisors | Lubbock will conduct no hazardous materials or contamination

inspection of any kind. It is recommended that the client hire an expert if the presence of

hazardous materials or contamination poses any concern.

4. The stamps and/or consideration placed on deeds used to indicate sales are in correct

relationship to the actual dollar amount of the transaction.

5. Unless otherwise noted, it is assumed there are no encroachments, zoning violations or

restrictions existing in the subject property.

6. The appraiser is not required to give testimony or attendance in court by reason of this appraisal,

unless previous arrangements have been made.

7. Unless expressly specified in the engagement letter, the fee for this appraisal does not include the

attendance or giving of testimony by Appraiser at any court, regulatory or other proceedings, or

any conferences or other work in preparation for such proceeding. If any partner or employee of

Valbridge Property Advisors | Lubbock is asked or required to appear and/or testify at any

deposition, trial, or other proceeding about the preparation, conclusions or any other aspect of

this assignment, client shall compensate Appraiser for the time spent by the partner or employee

in appearing and/or testifying and in preparing to testify according to the Appraiser’s then

current hourly rate plus reimbursement of expenses.

8. The values for land and/or improvements, as contained in this report, are constituent parts of the

total value reported and neither is (or are) to be used in making a summation appraisal of a

combination of values created by another appraiser. Either is invalidated if so used.

9. The dates of value to which the opinions expressed in this report apply are set forth in this report.

We assume no responsibility for economic or physical factors occurring at some point at a later

date, which may affect the opinions stated herein. The forecasts, projections, or operating

estimates contained herein are based on current market conditions and anticipated short-term

supply and demand factors and are subject to change with future conditions. Appraiser is not

responsible for determining whether the date of value requested by Client is appropriate for

Client’s intended use.

10. The sketches, maps, plats and exhibits in this report are included to assist the reader in visualizing

the property. The appraiser has made no survey of the property and assumed no responsibility in

connection with such matters.
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11. The information, estimates and opinions, which were obtained from sources outside of this office,

are considered reliable. However, no liability for them can be assumed by the appraiser.

12. Possession of this report, or a copy thereof, does not carry with it the right of publication. Neither

all, nor any part of the content of the report, or copy thereof (including conclusions as to property

value, the identity of the appraisers, professional designations, reference to any professional

appraisal organization or the firm with which the appraisers are connected), shall be disseminated

to the public through advertising, public relations, news, sales, or other media without prior

written consent and approval.

13. No claim is intended to be expressed for matters of expertise that would require specialized

investigation or knowledge beyond that ordinarily employed by real estate appraisers. We claim

no expertise in areas such as, but not limited to, legal, survey, structural, environmental, pest

control, mechanical, etc.

14. This appraisal was prepared for the sole and exclusive use of the client for the function outlined

herein. Any party who is not the client or intended user identified in the appraisal or engagement

letter is not entitled to rely upon the contents of the appraisal without express written consent of

Valbridge Property Advisors | Lubbock and Client. The Client shall not include partners, affiliates,

or relatives of the party addressed herein. The appraiser assumes no obligation, liability or

accountability to any third party.

15. Distribution of this report is at the sole discretion of the client, but third-parties not listed as an

intended user on the face of the appraisal or the engagement letter may not rely upon the

contents of the appraisal. In no event shall client give a third-party a partial copy of the appraisal

report. We will make no distribution of the report without the specific direction of the client.

16. This appraisal shall be used only for the function outlined herein, unless expressly authorized by

Valbridge Property Advisors | Lubbock.

17. This appraisal shall be considered in its entirety. No part thereof shall be used separately or out of

context.

18. Unless otherwise noted in the body of this report, this appraisal assumes that the subject property

does not fall within the areas where mandatory flood insurance is effective. Unless otherwise

noted, we have not completed nor have we contracted to have completed an investigation to

identify and/or quantify the presence of non-tidal wetland conditions on the subject property.

Because the appraiser is not a surveyor, he or she makes no guarantees, express or implied,

regarding this determination.

19. The flood maps are not site specific. We are not qualified to confirm the location of the subject

property in relation to flood hazard areas based on the FEMA Flood Insurance Rate Maps or other

surveying techniques. It is recommended that the client obtain a confirmation of the subject

property’s flood zone classification from a licensed surveyor.

20. If the appraisal is for mortgage loan purposes 1) we assume satisfactory completion of

improvements if construction is not complete, 2) no consideration has been given for rent loss

during rent-up unless noted in the body of this report, and 3) occupancy at levels consistent with

our “Income and Expense Projection” are anticipated.

21. It is assumed that there are no hidden or unapparent conditions of the property, subsoil, or

structures which would render it more or less valuable. No responsibility is assumed for such

conditions or for engineering which may be required to discover them.
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22. Our inspection included an observation of the land and improvements thereon only. It was not

possible to observe conditions beneath the soil or hidden structural components within the

improvements. We inspected the buildings involved, and reported damage (if any) by termites,

dry rot, wet rot, or other infestations as a matter of information, and no guarantee of the amount

or degree of damage (if any) is implied. Condition of heating, cooling, ventilation, electrical and

plumbing equipment is considered to be commensurate with the condition of the balance of the

improvements unless otherwise stated. Should the client have concerns in these areas, it is the

client’s responsibility to order the appropriate inspections. The appraiser does not have the skill or

expertise to make such inspections and assumes no responsibility for these items.

23. This appraisal does not guarantee compliance with building code and life safety code

requirements of the local jurisdiction. It is assumed that all required licenses, consents, certificates

of occupancy or other legislative or administrative authority from any local, state or national

governmental or private entity or organization have been or can be obtained or renewed for any

use on which the value conclusion contained in this report is based unless specifically stated to

the contrary.

24. When possible, we have relied upon building measurements provided by the client, owner, or

associated agents of these parties. In the absence of a detailed rent roll, reliable public records, or

“as-built” plans provided to us, we have relied upon our own measurements of the subject

improvements. We follow typical appraisal industry methods; however, we recognize that some

factors may limit our ability to obtain accurate measurements including, but not limited to,

property access on the day of inspection, basements, fenced/gated areas, grade elevations,

greenery/shrubbery, uneven surfaces, multiple story structures, obtuse or acute wall angles,

immobile obstructions, etc. Professional building area measurements of the quality, level of detail,

or accuracy of professional measurement services are beyond the scope of this appraisal

assignment.

25. We have attempted to reconcile sources of data discovered or provided during the appraisal

process, including assessment department data. Ultimately, the measurements that are deemed

by us to be the most accurate and/or reliable are used within this report. While the measurements

and any accompanying sketches are considered to be reasonably accurate and reliable, we cannot

guarantee their accuracy. Should the client desire more precise measurement, they are urged to

retain the measurement services of a qualified professional (space planner, architect or building

engineer) as an alternative source. If this alternative measurement source reflects or reveals

substantial differences with the measurements used within the report, upon request of the client,

the appraiser will submit a revised report for an additional fee.

26. In the absence of being provided with a detailed land survey, we have used assessment

department data to ascertain the physical dimensions and acreage of the property. Should a

survey prove this information to be inaccurate, upon request of the client, the appraiser will

submit a revised report for an additional fee.

27. If only preliminary plans and specifications were available for use in the preparation of this

appraisal, and a review of the final plans and specifications reveals substantial differences upon

request of the client the appraiser will submit a revised report for an additional fee.
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28. Unless otherwise stated in this report, the value conclusion is predicated on the assumption that

the property is free of contamination, environmental impairment or hazardous materials. Unless

otherwise stated, the existence of hazardous material was not observed by the appraiser and the

appraiser has no knowledge of the existence of such materials on or in the property. The

appraiser, however, is not qualified to detect such substances. The presence of substances such as

asbestos, urea-formaldehyde foam insulation or other potentially hazardous materials may affect

the value of the property. No responsibility is assumed for any such conditions, or for any

expertise or engineering knowledge required for discovery. The client is urged to retain an expert

in this field, if desired.

29. The Americans with Disabilities Act (“ADA”) became effective January 26, 1992. We have not made

a specific compliance survey of the property to determine if it is in conformity with the various

requirements of the ADA. It is possible that a compliance survey of the property, together with an

analysis of the requirements of the ADA, could reveal that the property is not in compliance with

one or more of the requirements of the Act. If so, this could have a negative effect on the value of

the property. Since we have no direct evidence relating to this issue, we did not consider possible

noncompliance with the requirements of ADA in developing an opinion of value.

30. This appraisal applies to the land and building improvements only. The value of trade fixtures,

furnishings, and other equipment, or subsurface rights (minerals, gas, and oil) were not

considered in this appraisal unless specifically stated to the contrary.

31. No changes in any federal, state or local laws, regulations or codes (including, without limitation,

the Internal Revenue Code) are anticipated, unless specifically stated to the contrary.

32. Any income and expense estimates contained in the appraisal report are used only for the

purpose of estimating value and do not constitute prediction of future operating results.

Furthermore, it is inevitable that some assumptions will not materialize and that unanticipated

events may occur that will likely affect actual performance.

33. Any estimate of insurable value, if included within the scope of work and presented herein, is

based upon figures developed consistent with industry practices. However, actual local and

regional construction costs may vary significantly from our estimate and individual insurance

policies and underwriters have varied specifications, exclusions, and non-insurable items. As such,

we strongly recommend that the Client obtain estimates from professionals experienced in

establishing insurance coverage. This analysis should not be relied upon to determine insurance

coverage and we make no warranties regarding the accuracy of this estimate.

34. The data gathered in the course of this assignment (except data furnished by the Client) shall

remain the property of the Appraiser. The appraiser will not violate the confidential nature of the

appraiser-client relationship by improperly disclosing any confidential information furnished to

the appraiser. Notwithstanding the foregoing, the Appraiser is authorized by the client to disclose

all or any portion of the appraisal and related appraisal data to appropriate representatives of the

Appraisal Institute if such disclosure is required to enable the appraiser to comply with the Bylaws

and Regulations of such Institute now or hereafter in effect.
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35. You and Valbridge Property Advisors | Lubbock both agree that any dispute over matters in

excess of $5,000 will be submitted for resolution by arbitration. This includes fee disputes and any

claim of malpractice. The arbitrator shall be mutually selected. If Valbridge Property Advisors |

Lubbock and the client cannot agree on the arbitrator, the presiding head of the Local County

Mediation & Arbitration panel shall select the arbitrator. Such arbitration shall be binding and

final. In agreeing to arbitration, we both acknowledge that, by agreeing to binding arbitration,

each of us is giving up the right to have the dispute decided in a court of law before a judge or

jury. In the event that the client, or any other party, makes a claim against Valbridge Property

Advisors | Lubbock or any of its employees in connections with or in any way relating to this

assignment, the maximum damages recoverable by such claimant shall be the amount actually

received by Valbridge Property Advisors | Lubbock for this assignment, and under no

circumstances shall any claim for consequential damages be made.

36. Valbridge Property Advisors | Lubbock shall have no obligation, liability, or accountability to any

third party. Any party who is not the “client” or intended user identified on the face of the

appraisal or in the engagement letter is not entitled to rely upon the contents of the appraisal

without the express written consent of Valbridge Property Advisors | Lubbock. “Client” shall not

include partners, affiliates, or relatives of the party named in the engagement letter. Client shall

hold Valbridge Property Advisors | Lubbock and its employees harmless in the event of any

lawsuit brought by any third party, lender, partner, or part-owner in any form of ownership or any

other party as a result of this assignment. The client also agrees that in case of lawsuit arising

from or in any way involving these appraisal services, client will hold Valbridge Property Advisors |

Lubbock harmless from and against any liability, loss, cost, or expense incurred or suffered by

Valbridge Property Advisors | Lubbock in such action, regardless of its outcome.

37. The Valbridge Property Advisors office responsible for the preparation of this report is

independently owned and operated by Valbridge Property Advisors | Lubbock. Neither Valbridge

Property Advisors, Inc., nor any of its affiliates has been engaged to provide this report. Valbridge

Property Advisors, Inc. does not provide valuation services, and has taken no part in the

preparation of this report.

38. If any claim is filed against any of Valbridge Property Advisors, Inc., a Florida Corporation, its

affiliates, officers or employees, or the firm providing this report, in connection with, or in any way

arising out of, or relating to, this report, or the engagement of the firm providing this report, then

(1) under no circumstances shall such claimant be entitled to consequential, special or other

damages, except only for direct compensatory damages, and (2) the maximum amount of such

compensatory damages recoverable by such claimant shall be the amount actually received by

the firm engaged to provide this report.

39. This report and any associated work files may be subject to evaluation by Valbridge Property

Advisors, Inc., or its affiliates, for quality control purposes.

40. Acceptance and/or use of this appraisal report constitutes acceptance of the foregoing general

assumptions and limiting conditions.
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Certification – Drew Nippert

I certify that, to the best of my knowledge and belief:

1. The statements of fact contained in this report are true and correct.

2. The reported analyses, opinions, and conclusions are limited only by the reported assumptions

and limiting conditions and are my personal, impartial, and unbiased professional analyses,

opinions, and conclusions.

3. I have no present or prospective interest in the property that is the subject of this report and no

personal interest with respect to the parties involved.

4. The undersigned has not performed services, as an appraiser or in any other capacity, regarding

the property that is the subject of this report within the three-year period immediately preceding

acceptance of this assignment.

5. I have no bias with respect to the property that is the subject of this report or to the parties

involved with this assignment.

6. My engagement in this assignment was not contingent upon developing or reporting

predetermined results.

7. My compensation for completing this assignment is not contingent upon the development or

reporting of a predetermined value or direction in value that favors the cause of the client, the

amount of value opinion, the attainment of a stipulated result, or the occurrence of a subsequent

event directly related to the intended use of this appraisal.

8. My analyses, opinions and conclusions were developed, and this report has been prepared, in

conformity with the Uniform Standards of Professional Appraisal Practice.

9. Drew Nippert has personally inspected the subject property.

10. No one provided significant real property appraisal assistance to the person signing this

certification, unless otherwise noted.

11. The reported analyses, opinions and conclusions were developed, and this report has been

prepared, in conformity with the requirements of the Code of Professional Ethics and Standards of

Professional Appraisal Practice of the Appraisal Institute.

12. The use of this report is subject to the requirements of the Appraisal Institute relating to review

by its duly authorized representatives.

13. As of the date of this report, the undersigned has completed the Standards and Ethics Education

Requirement for Candidates/Practicing Affiliates of the Appraisal Institute.

Drew Nippert

Analyst

Texas License #TX 1340796 Trainee

dnippert@valbridge.com
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Certification – Mark Luna

I certify that, to the best of my knowledge and belief:

1. The statements of fact contained in this report are true and correct.

2. The reported analyses, opinions, and conclusions are limited only by the reported assumptions

and limiting conditions and are my personal, impartial, and unbiased professional analyses,

opinions, and conclusions.

3. I have no present or prospective interest in the property that is the subject of this report and no

personal interest with respect to the parties involved.

4. The undersigned has not performed services, as an appraiser or in any other capacity, regarding

the property that is the subject of this report within the three-year period immediately preceding

acceptance of this assignment.

5. I have no bias with respect to the property that is the subject of this report or to the parties

involved with this assignment.

6. My engagement in this assignment was not contingent upon developing or reporting

predetermined results.

7. My compensation for completing this assignment is not contingent upon the development or

reporting of a predetermined value or direction in value that favors the cause of the client, the

amount of value opinion, the attainment of a stipulated result, or the occurrence of a subsequent

event directly related to the intended use of this appraisal.

8. My analyses, opinions and conclusions were developed, and this report has been prepared, in

conformity with the Uniform Standards of Professional Appraisal Practice.

9. Mark Luna has personally inspected the subject property.

10. No one provided significant real property appraisal assistance to the person signing this

certification, unless otherwise noted.

11. The reported analyses, opinions and conclusions were developed, and this report has been

prepared, in conformity with the requirements of the Code of Professional Ethics and Standards of

Professional Appraisal Practice of the Appraisal Institute.

12. The use of this report is subject to the requirements of the Appraisal Institute relating to review

by its duly authorized representatives.

13. As of the date of this report, the undersigned has completed the Standards and Ethics Education

Requirement for Candidates/Practicing Affiliates of the Appraisal Institute.

Mark Luna

Managing Director

Texas License #TX-1380067-G

mluna@valbridge.com
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Certification – Michael Divin, MAI

I certify that, to the best of my knowledge and belief:

1. The statements of fact contained in this report are true and correct.

2. The reported analyses, opinions, and conclusions are limited only by the reported assumptions

and limiting conditions and are my personal, impartial, and unbiased professional analyses,

opinions, and conclusions.

3. I have no present or prospective interest in the property that is the subject of this report and no

personal interest with respect to the parties involved.

4. The undersigned has not performed any services, as an appraiser or in any other capacity,

regarding the property that is the subject of this report within the three-year period immediately

preceding acceptance of this assignment.

5. I have no bias with respect to the property that is the subject of this report or to the parties

involved with this assignment.

6. My engagement in this assignment was not contingent upon developing or reporting

predetermined results.

7. My compensation for completing this assignment is not contingent upon the development or

reporting of a predetermined value or direction in value that favors the cause of the client, the

amount of value opinion, the attainment of a stipulated result, or the occurrence of a subsequent

event directly related to the intended use of this appraisal.

8. My analyses, opinions and conclusions were developed, and this report has been prepared, in

conformity with the Uniform Standards of Professional Appraisal Practice.

9. Michael Divin has not personally inspected the subject property.

10. No one provided significant real property appraisal assistance to the person signing this

certification, unless otherwise noted.

11. The reported analyses, opinions and conclusions were developed, and this report has been

prepared, in conformity with the requirements of the Code of Professional Ethics and Standards of

Professional Appraisal Practice of the Appraisal Institute.

12. The use of this report is subject to the requirements of the Appraisal Institute relating to review

by its duly authorized representatives.

13. As of the date of this report, the undersigned has completed the continuing education program

for Designated Members of the Appraisal Institute.

Mike Divin, MAI

Senior Managing Director

Texas License #TX-1320831-G

mdivin@valbridge.com
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Addenda

Subject Photos
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 Drew Nippert - Analyst

 Mark Luna - Managing Director

 Michael Divin, MAI - Senior Managing Director
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Subject Photographs

View of Subject Property View of Subject Property

Interior View of Single-Family Residence Interior View of Storage Building

Horse Stalls with Pens Back View of Single-Family Residence
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Property Owner Notice
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Glossary
Definitions are taken from The Dictionary of Real Estate Appraisal, 6

th
Edition (Dictionary), the Uniform Standards of

Professional Appraisal Practice (USPAP), and Building Owners and Managers Association International (BOMA).

Absolute Net Lease
A lease in which the tenant pays all expenses including

structural maintenance, building reserves, and

management; often a long-term lease to a credit tenant.

(Dictionary)

Amortization
The process of retiring a debt or recovering a capital

investment, typically through scheduled, systematic

repayment of the principal; a program of periodic

contributions to a sinking fund or debt retirement fund.

(Dictionary)

As Is Market Value
The estimate of the market value of real property in its

current physical condition, use, and zoning as of the

appraisal date. (Dictionary)

Base Rent
The minimum rent stipulated in a lease. (Dictionary)

Base Year
The year on which escalation clauses in a lease are

based. (Dictionary)

Building Common Area
In office buildings, the areas of the building that provide

services to building tenants but which are not included

in the office area or store area of any specific tenant.

These areas may include, but shall not be limited to,

main and auxiliary lobbies, atrium spaces at the level of

the finished floor, concierge areas or security desks,

conference rooms, lounges or vending areas, food

service facilities, health or fitness centers, daycare

facilities, locker or shower facilities, mail rooms, fire

control rooms, fully enclosed courtyards outside the

exterior walls, and building core and service areas such

as fully enclosed mechanical or equipment rooms.

Specifically excluded from building common area are

floor common areas, parking space, portions of loading

docks outside the building line, and major vertical

penetrations. (BOMA)

Building Rentable Area
The sum of all floor rentable areas. Floor rentable area is

the result of subtracting from the gross measured area

of a floor the major vertical penetrations on that same

floor. It is generally fixed for the life of the building and

is rarely affected by changes in corridor size or

configuration. (BOMA)

Certificate of Occupancy (COO)
A formal written acknowledgment by an appropriate

unit of local government that a new construction or

renovation project is at the stage where it meets

applicable health and safety codes and is ready for

commercial or residential occupancy. (Dictionary)

Common Area Maintenance (CAM)
The expense of operating and maintaining common

areas; may or may not include management charges and

usually does not include capital expenditures on tenant

improvements or other improvements to the property.

(Dictionary)

The amount of money charged to tenants for their

shares of maintaining a [shopping] center’s common

area. The charge that a tenant pays for shared services

and facilities such as electricity, security, and

maintenance of parking lots. Items charged to common

area maintenance may include cleaning services, parking

lot sweeping and maintenance, snow removal, security

and upkeep. (ICSC – International Council of Shopping

Centers, 4
th

Ed.)

Condominium
A multiunit structure, or a unit within such a structure,

with a condominium form of ownership. (Dictionary)

Conservation Easement
An interest in real estate restricting future land use to

preservation, conservation, wildlife habitat, or some

combination of those uses. A conservation easement

may permit farming, timber harvesting, or other uses of

a rural nature as well as some types of conservation-

oriented development to continue, subject to the

easement. (Dictionary)

Contributory Value
A type of value that reflects the amount a property or

component of a property contributes to the value of

another asset or to the property as a whole.

The change in the value of a property as a whole,

whether positive or negative, resulting from the addition

or deletion of a property component. Also called

deprival value in some countries. (Dictionary)
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Debt Coverage Ratio (DCR)
The ratio of net operating income to annual debt service

(DCR = NOI/Im), which measures the relative ability of a

property to meet its debt service out of net operating

income; also called debt service coverage ratio (DSCR). A

larger DCR typically indicates a greater ability for a

property to withstand a reduction of income, providing

an improved safety margin for a lender. (Dictionary)

Deed Restriction
A provision written into a deed that limits the use of

land. Deed restrictions usually remain in effect when title

passes to subsequent owners. (Dictionary)

Depreciation
1) In appraisal, a loss in property value from any cause;

the difference between the cost of an improvement

on the effective date of the appraisal and the

market value of the improvement on the same date.

2) In accounting, an allocation of the original cost of

an asset, amortizing the cost over the asset’s life;

calculated using a variety of standard techniques.

(Dictionary)

Disposition Value
The most probable price that a specified interest in

property should bring under the following conditions:

 Consummation of a sale within a specified time,

which is shorter than the typical exposure time for

such a property in that market.

 The property is subjected to market conditions

prevailing as of the date of valuation;

 Both the buyer and seller are acting prudently and

knowledgeably;

 The seller is under compulsion to sell;

 The buyer is typically motivated;

 Both parties are acting in what they consider to be

their best interests;

 An adequate marketing effort will be made during

the exposure time;

 Payment will be made in cash in U.S. dollars (or the

local currency) or in terms of financial arrangements

comparable thereto; and

 The price represents the normal consideration for

the property sold, unaffected by special or creative

financing or sales concessions granted by anyone

associated with the sale. (Dictionary)

Easement
The right to use another’s land for a stated purpose.

(Dictionary)

EIFS
Exterior Insulation Finishing System. This is a type of

exterior wall cladding system. Sometimes referred to as

dry-vit.

Effective Date
1) The date on which the appraisal or review opinion

applies. (SVP)

2) In a lease document, the date upon which the lease

goes into effect. (Dictionary)

Effective Gross Income (EGI)
The anticipated income from all operations of the real

estate after an allowance is made for vacancy and

collection losses and an addition is made for any other

income. (Dictionary)

Effective Rent
Total base rent, or minimum rent stipulated in a lease,

over the specified lease term minus rent concessions;

the rent that is effectively paid by a tenant net of

financial concessions provided by a landlord. (TIs).

(Dictionary)

EPDM
Ethylene Propylene Diene Monomer Rubber. A type of

synthetic rubber typically used for roof coverings.

(Dictionary)

Escalation Clause
A clause in an agreement that provides for the

adjustment of a price or rent based on some event or

index. e.g., a provision to increase rent if operating

expenses increase; also called escalator clause, expense

recovery clause or stop clause. (Dictionary)

Estoppel Certificate
A signed statement by a party (such as a tenant or a

mortgagee) certifying, for another’s benefit, that certain

facts are correct, such as that a lease exists, that there

are no defaults, and that rent is paid to a certain date.

(Black’s) In real estate, a buyer of rental property

typically requests estoppel certificates from existing

tenants. Sometimes referred to as an estoppel letter.

(Dictionary)

Excess Land
Land that is not needed to serve or support the existing

use. The highest and best use of the excess land may or

may not be the same as the highest and best use of the

improved parcel. Excess land has the potential to be

sold separately and is valued separately. (Dictionary)

Excess Rent
The amount by which contract rent exceeds market rent

at the time of the appraisal; created by a lease favorable

to the landlord (lessor) and may reflect unusual

management, unknowledgeable or unusually motivated

parties, a lease execution in an earlier, stronger rental

market, or an agreement of the parties. (Dictionary)
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Expense Stop
A clause in a lease that limits the landlord’s expense

obligation, which results in the lessee paying operating

expenses above a stated level or amount. (Dictionary)

Exposure Time
1) The time a property remains on the market.

2) The estimated length of time that the property

interest being appraised would have been offered

on the market prior to the hypothetical

consummation of a sale at market value on the

effective date of the appraisal; Comment: Exposure

time is a retrospective opinion based on an analysis

of past events assuming a competitive and open

market. (Dictionary)

Extraordinary Assumption
An assumption, directly related to a specific assignment,

as of the effective date of the assignment results, which,

if found to be false, could alter the appraiser’s opinions

or conclusions. Comment: Extraordinary assumptions

presume as fact otherwise uncertain information about

physical, legal, or economic characteristics of the subject

property; or about conditions external to the property

such as market conditions or trends; or about the

integrity of data used in an analysis. (USPAP, 2016-2017

ed.)

Fee Simple Estate
Absolute ownership unencumbered by any other

interest or estate, subject only to the limitations

imposed by the governmental powers of taxation,

eminent domain, police power, and escheat. (Dictionary)

Floor Common Area
In an office building, the areas on a floor such as

washrooms, janitorial closets, electrical rooms,

telephone rooms, mechanical rooms, elevator lobbies,

and public corridors which are available primarily for the

use of tenants on that floor. (BOMA)

Full Service (Gross) Lease
A lease in which the landlord receives stipulated rent

and is obligated to pay all of the property’s operating

and fixed expenses; also called a full service lease.

(Dictionary)

Going-Concern Value
An outdated label for the market value of all the

tangible and intangible assets of an established and

operating business with an indefinite life, as if sold in

aggregate; more accurately termed the market value of

the going concern or market value of the total assets of

the business. (Dictionary)

Gross Building Area (GBA)
1) Total floor area of a building, excluding unenclosed

areas, measured from the exterior of the walls of

the above-grade area. This includes mezzanines

and basements if and when typically included in the

market area of the type of property involved.

2) Gross leasable area plus all common areas.

3) For residential space, the total area of all floor levels

measured from the exterior of the walls and

including the superstructure and substructure

basement; typically does not include garage space.

(Dictionary)

Gross Measured Area
The total area of a building enclosed by the dominant

portion (the portion of the inside finished surface of the

permanent outer building wall which is 50 percent or

more of the vertical floor-to-ceiling dimension, at the

given point being measured as one moves horizontally

along the wall), excluding parking areas and loading

docks (or portions of same) outside the building line. It

is generally not used for leasing purposes and is

calculated on a floor by floor basis. (BOMA)

Gross Up Method
A method of calculating variable operating expenses in

income-producing properties when less than 100%

occupancy is assumed. Expenses reimbursed based on

the amount of occupied space, rather than on the total

building area, are described as “grossed up.” (Dictionary)

Gross Retail Sellout
The sum of the separate and distinct market value

opinions for each of the units in a condominium,

subdivision development, or portfolio of properties, as

of the date of valuation. The aggregate of retail values

does not represent the value of all the units as though

sold together in a single transaction; it is simply the total

of the individual market value conclusions. Also called

the aggregate of the retail values, aggregate retail selling

price or sum of the retail values.. (Dictionary)

Ground Lease
A lease that grants the right to use and occupy land.

Improvements made by the ground lessee typically

revert to the ground lessor at the end of the lease term.

(Dictionary)

Ground Rent
The rent paid for the right to use and occupy land

according to the terms of a ground lease; the portion of

the total rent allocated to the underlying land.

(Dictionary)

HVAC
Heating, ventilation, air conditioning (HVAC) system. A

unit that regulates the temperature and distribution of

heat and fresh air throughout a building. (Dictionary)
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Highest and Best Use
1) The reasonably probable use of property that

results in the highest value. The four criteria that the

highest and best use must meet are legal

permissibility, physical possibility, financial

feasibility, and maximum productivity.

2) The use of an asset that maximizes its potential and

that is possible, legally permissible, and financially

feasible. The highest and best use may be for

continuation of an asset’s existing use of for some

alternative use. This is determined by the use that a

market participant would have in mind for the asset

when formulating the price that it would be willing

to bid. (IVS)

3) [The] highest and most profitable use for which the

property is adaptable and needed or likely to be

needed in the reasonably near future. (Uniform

Appraisal Standards for Federal Land Acquisitions)

(Dictionary)

Hypothetical Condition
1) A condition that is presumed to be true when it is

known to be false. (SVP – Standards of Valuation

Practice, effective January 1, 2015)

2) A condition, directly related to a specific

assignment, which is contrary to what is known by

the appraiser to exist on the effective date of the

assignment results, but is used for the purpose of

analysis. Comment: Hypothetical conditions are

contrary to known facts about physical, legal, or

economic characteristics of the subject property; or

about conditions external to the property, such as

market conditions or trends; or about the integrity

of data used in an analysis. (USPAP, 2016-2017 ed.)

(Dictionary)

Industrial Gross Lease
A type of modified gross lease of an industrial property

in which the landlord and tenant share expenses. The

landlord receives stipulated rent and is obligated to pay

certain operating expenses, often structural

maintenance, insurance and real property taxes, as

specified in the lease. There are significant regional and

local differences in the use of this term. (Dictionary)

Insurable Value
A type of value for insurance purposes. (Typically this

includes replacement cost less basement excavation,

foundation, underground piping and architect’s fees).

(Dictionary)

Investment Value
The value of a property to a particular investor or class

of investors based on the investor’s specific

requirements. Investment value may be different from

market value because it depends on a set of investment

criteria that are not necessarily typical of the market.

(Dictionary)

Just Compensation
In condemnation, the amount of loss for which a

property owner is compensated when his or her

property is taken. Just compensation should put the

owner in as good a position pecuniarily as he or she

would have been if the property had not been taken.

(Dictionary)

Leased Fee Interest
The ownership interest held by the lessor, which

includes the right to receive the contract rent specified

in the lease plus the reversionary right when the lease

expires. (Dictionary)

Leasehold Interest
The right held by the lessee to use and occupy real

estate for a stated term and under the conditions

specified in the lease. (Dictionary)

Lessee (Tenant)
One who has the right to occupancy and use of the

property of another for a period of time according to a

lease agreement. (Dictionary)

Lessor (Landlord)
One who conveys the rights of occupancy and use to

others under a lease agreement. (Dictionary)

Liquidation Value
The most probable price that a specified interest in

property should bring under the following conditions:

 Consummation of a sale within a short time period.

 The property is subjected to market conditions

prevailing as of the date of valuation.

 Both the buyer and seller are acting prudently and

knowledgeably.

 The seller is under extreme compulsion to sell.

 The buyer is typically motivated.

 Both parties are acting in what they consider to be

their best interests.

 A normal marketing effort is not possible due to the

brief exposure time.

 Payment will be made in cash in U.S. dollars (or the

local currency) or in terms of financial arrangements

comparable thereto.

 The price represents the normal consideration for

the property sold, unaffected by special or creative

financing or sales concessions granted by anyone

associated with the sale. (Dictionary)

Loan to Value Ratio (LTV)
The ratio between a mortgage loan and the value of the

property pledged as security, usually expressed as a

percentage. (Dictionary)
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Major Vertical Penetrations
Stairs, elevator shafts, flues, pipe shafts, vertical ducts,

and the like, and their enclosing walls. Atria, lightwells

and similar penetrations above the finished floor are

included in this definition. Not included, however, are

vertical penetrations built for the private use of a tenant

occupying office areas on more than one floor.

Structural columns, openings for vertical electric cable or

telephone distribution, and openings for plumbing lines

are not considered to be major vertical penetrations.

(BOMA)

Market Rent
The most probable rent that a property should bring in a

competitive and open market reflecting the conditions

and restrictions of a specified lease agreement,

including the rental adjustment and revaluation,

permitted uses, use restrictions, expense obligations;

term, concessions, renewal and purchase options and

tenant improvements (TIs). (Dictionary)

Market Value
The most probable price that a property should bring in

a competitive and open market under all conditions

requisite to a fair sale, the buyer and seller each acting

prudently and knowledgeably, and assuming the price is

not affected by undue stimulus. Implicit in this definition

is the consummation of a sale as of a specified date and

the passing of title from seller to buyer under conditions

whereby:

 Buyer and seller are typically motivated;

 Both parties are well informed or well advised, and

acting in what they consider their own best

interests;

 A reasonable time is allowed for exposure in the

open market;

 Payment is made in terms of cash in United States

dollars or in terms of financial arrangements

comparable thereto; and

 The price represents the normal consideration for

the property sold unaffected by special or creative

financing or sales concessions granted by anyone

associated with the sale.

(Dictionary)

Marketing Time
An opinion of the amount of time it might take to sell a

real or personal property interest at the concluded

market value level during the period immediately after

the effective date of an appraisal. Marketing time differs

from exposure time, which is always presumed to

precede the effective date of an appraisal. (Advisory

Opinion 7 of the Appraisal Standards Board of the

Appraisal Foundation and Statement on Appraisal

Standards No. 6, “Reasonable Exposure Time in Real

Property and Personal Property Market Value Opinions”

address the determination of reasonable exposure and

marketing time.) (Dictionary)

Master Lease
A lease in which the fee owner leases a part or the entire

property to a single entity (the master lease) in return

for a stipulated rent. The master lessee then leases the

property to multiple tenants. (Dictionary)

Modified Gross Lease
A lease in which the landlord receives stipulated rent

and is obligated to pay some, but not all, of the

property’s operating and fixed expenses. Since

assignment of expenses varies among modified gross

leases, expense responsibility must always be specified.

In some markets, a modified gross lease may be called a

double net lease, net net lease, partial net lease, or semi-

gross lease. (Dictionary)

Operating Expense Ratio
The ratio of total operating expenses to effective gross

income (TOE/EGI); the complement of the net income

ratio, i.e., OER = 1 – NIR (Dictionary)

Option
A legal contract, typically purchased for a stated

consideration, that permits but does not require the

holder of the option (known as the optionee) to buy, sell,

or lease real estate for a stipulated period of time in

accordance with specified terms; a unilateral right to

exercise a privilege. (Dictionary)

Partial Interest
Divided or undivided rights in real estate that represent

less than the whole, i.e., a fractional interest such as a

tenancy in common, easement, or life interest.

(Dictionary)

Pass Through
A tenant’s portion of operating expenses that may be

composed of common area maintenance (CAM), real

property taxes, property insurance, and any other

expenses determined in the lease agreement to be paid

by the tenant. (Dictionary)

Potential Gross Income (PGI)
The total income attributable to property at full

occupancy before vacancy and operating expenses are

deducted. (Dictionary)
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Prospective Future Value Upon Completion
A prospective market value may be appropriate for the

valuation of a property interest related to a credit

decision for a proposed development or renovation

project. According to USPAP, an appraisal with a

prospective market value reflects an effective date that

is subsequent to the date of the appraisal report. … The

prospective market value –as completed- reflects the

property’s market value as of the time that development

is expected to be complete. (Dictionary)

Prospective Future Value Upon Stabilization
A prospective market value may be appropriate for the

valuation of a property interest related to a credit

decision for a proposed development or renovation

project. According to USPAP, an appraisal with a

prospective market value reflects an effective date that

is subsequent to the date of the appraisal report …The

prospective market value – as stabilized – reflects the

property’s market value as of the time the property is

projected to achieve stabilized occupancy. For an

income-producing property, stabilized occupancy is the

occupancy level that a property is expected to achieve

after the property is exposed to the market for lease

over a reasonable period of time and at comparable

terms and conditions to other similar properties.

(Dictionary)

Replacement Cost
The estimated cost to construct, at current prices as of a

specific date, a substitute for a building or other

improvements, using modern materials and current

standards, design, and layout. (Dictionary)

Reproduction Cost
The estimated cost to construct, at current prices as of

the effective date of the appraisal, an exact duplicate or

replica of the building being appraised, using the same

materials, construction standards, design, layout, and

quality of workmanship and embodying all of the

deficiencies, superadequacies, and obsolescence of the

subject building. (Dictionary)

Retrospective Value Opinion
A value opinion effective as of a specified historical date.

The term retrospective does not define a type of value.

Instead, it identifies a value opinion as being effective at

some specific prior date. Value as of a historical date is

frequently sought in connection with property tax

appeals, damage models, lease renegotiation, deficiency

judgments, estate tax, and condemnation. Inclusion of

the type of value with this term is appropriate, e.g.,

“retrospective market value opinion.” (Dictionary)

Sandwich Leasehold Estate
The interest held by the sandwich leaseholder when the

property is subleased to another party; a type of

leasehold estate. (Dictionary)

Sublease
An agreement in which the lessee in a prior lease

conveys the right of use and occupancy of a property to

another, the sublessee, for a specific period of time,

which may or may not be coterminous with the

underlying lease term. (Dictionary)

Subordination
A contractual arrangement in which a party with a claim

to certain assets agrees to make his or her claim junior,

or subordinate, to the claims of another party.

(Dictionary)

Surplus Land
Land that is not currently needed to support the existing

use but cannot be separated from the property and sold

off for another use. Surplus land does not have an

independent highest and best use and may or may not

contribute value to the improved parcel. (Dictionary)

Triple Net (Net Net Net) Lease
An alternative term for a type of net lease. In some

markets, a net net net lease is defined as a lease in

which the tenant assumes all expenses (fixed and

variable) of operating a property except that the

landlord is responsible for structural maintenance,

building reserves, and management; also called NNN

lease, net net net lease, or fully net lease. (Dictionary)

(The market definition of a triple net lease varies; in

some cases tenants pay for items such as roof repairs,

parking lot repairs, and other similar items.)

Usable Area
The measured area of an office area, store area, or

building common area on a floor. The total of all the

usable areas for a floor shall equal floor usable area of

that same floor. (BOMA)

Value-in-Use
The value of a property assuming a specific use, which

may or may not be the property’s highest and best use

on the effective date of the appraisal. Value in use may

or may not be equal to market value but is different

conceptually. (Dictionary)
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Qualifications

Qualifications of Drew Nippert

Analyst
Valbridge Property Advisors

Independent Valuations for a Variable World

Membership/Affiliations:

Appraisal Institute – Member ID: 578767

Texas Appraiser Licensing and Certification Board – TX 1340796

Texas Real Estate Commission – TX 627962 (Inactive)

Appraisal Institute & Related Courses:

National USPAP Course – Champion School of Real Estate

Basic Appraisal Principles – Appraisal Institute

Basic Appraisal Procedures – Appraisal Institute

Law of Contracts – Champion School of Real Estate

Law of Agency – Champion School of Real Estate

Real Estate Principles I – Champion School of Real Estate

Real Estate Principles II – Champion School of Real Estate

Commercial Real Estate – Champion School of Real Estate

Experience:

Managing Director

ValbridgePropertyAdvisors

(February 2014-Present)

Real Estate Agent

Coldwell Banker, Rick Canup Realtors

(May 2013- February 2014)

Appraisal assignments have included valuation of going concern,

fee simple, and leased fee, including vacant land, residential,

industrial facilities, office buildings, retail, and a variety of special-

use owner occupied facilities. Assignments have included

properties located throughout Texas.

In connection with the assignments listed above, clients include

institutions, insurance and title companies, corporations, law

firms, developers, investors, tenants, and various government

entities.

State Certifications

State of Texas

Education

Texas Tech University

Contact Details

806-744-1188 (p)

806-744-1189 (f)

dnippert@valbridge.com

Valbridge Property Advisors

2731 81st Street

Suite 100

Lubbock, Texas 79423

www.valbridge.com
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Qualifications of Mark Luna

Managing Director
Valbridge Property Advisors

Independent Valuations for a Variable World

Membership/Affiliations:

Associate Member: Appraisal Institute

Appraisal Institute & Related Courses:

Real Estate Courses – Completed 300+ hours of specific AQB core

curriculum courses required for the State of Texas General

Appraiser Certification

Experience:

Managing Director

ValbridgePropertyAdvisors

(2012-Present)

Staff Appraiser

Blosser Appraisal, a Division of The Gerald A. Teel Company, Inc.

(2008-2012)

Senior Accountant

Tropical Shipping, Riviera Beach, Florida

(2005-2007)

Appraisal assignments have included valuation of going concern,

fee simple, leased fee, leasehold and sandwich leasehold interests

in various property types, including vacant land, residential and

commercial subdivisions, apartment projects, industrial facilities,

office buildings, retail centers, hotels, car washes, ammunition

storage, timberland, parking garages, surgery centers, and a

variety of special-use owner occupied facilities. Assignments have

included properties located throughout Texas, as well as the

states of Louisiana, New Mexico, Arkansas, and Ohio.

In connection with the assignments listed above, clients include

institutions, insurance and title companies, corporations, law

firms, developers, investors, tenants, and various government

entities.

State Certifications

State of Texas

State of New Mexico

Education

Texas Tech University

Contact Details

806-744-1188 (p)

806-744-1189 (f)

mluna@valbridge.com

Valbridge Property Advisors

2731 81st Street

Suite 100

Lubbock, Texas 79423

www.valbridge.com
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Qualifications of Michael G. Divin, MAI

Senior Managing Director
Valbridge Property Advisors

Independent Valuations for a Variable World

Membership/Affiliations:

Member: Appraisal Institute – MAI Designation

Appraisal Institute & Related Courses:

Course 1A1 – Real Estate Appraisal Principles

Course 1A2 – Basic Valuation Procedures

Course 400 – General Market Analysis & Highest and Best Use

Course 420 – Business Practices & Ethics

Course 1BA/B – Capitalization Theory & Techniques Parts A & B

Course 530 – Advanced Sales Comparison & Cost Approaches

Course 540 – Report Writing and Valuation Analysis

Course 550 – Advanced Applications

Course 700 – The Appraiser as an Expert Witness: Preparation

and Testimony

Course 733 - Fundamentals of Separating Real Property,

Personal Property, and Intangible Business

Assets

USPAP Uniform Standards of Professional Appraisal

Practice

Experience:

Senior Managing Director

ValbridgePropertyAdvisors(2013-Present)

Partner

The Gerald A. Teel Company, Inc. (8/1997- 3/2013)

Managing Director

Blosser Appraisal, A Division of The Gerald A. Teel Company, Inc. -

Lubbock, Texas (2/2008-3/2013)

Appraisal/valuation and consulting assignments include:

apartment buildings; retail buildings and shopping centers;

general and medical office buildings; industrial buildings; religious

and special purpose properties including schools, churches; hotels

and motels; residential subdivisions; and vacant industrial,

commercial, and residential land. Assignments have been

concentrated in southwest region of the US, including Texas and

New Mexico but national appraisal experience in 35 U.S. states.

State Certifications

State of Texas

Education

Sam Houston State

University

BBA - 1983

Contact Details

Houston

713-467-5858 (p)

713-467-0704 (f)

Lubbock

806-744-1188 (p)

806-744-1189 (f)

Dallas

214-446-1611 (p)

Valbridge Property Advisors

974 Campbell Road

Suite 204

Houston, Texas 77024

2731 81
st

Street

Suite 100

Lubbock, Texas 79423

High Point Center

12225 Greenville Avenue

Suite 490

Dallas, Texas 75243

Mobile: 281-381-9225

www.valbridge.com

mdivin@valbridge.com
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122-2020

City Council Meeting

Item Number: 21
Meeting Date: October 6, 2020
To: City Council / City Manager
From: John Simmons, Manager, Right-of-Way
Subject: Motion authorizing the execution of a right-of-way license between the 

City of Midland and Beta Crude Connector, LLC. regarding city-owned 
property described as Section 8, Block 38, Township 1 South, T&P RR 
Co. Survey, Midland & Martin Counties, Texas. (UTILITIES)

Purpose:

This motion will provide a Twenty foot (20) wide right of way on City Executive Airpark property 
for a 16” common carrier crude oil pipeline. Proposed pipeline is along the western section 
line.

This Right-of-Way License is proposed for a ten (10) year period with automatic ten (10) year 
renewal upon written request. Terms are consistent with the City’s standard license for pipeline 
facilities of this nature. 

Recommended City Council Action:

Approve

Fiscal Impact:

The following fees will be collected: 

Application fee (one time): $1,000

Annual Lease Rate (135.5 rods x $20/rod): $2,710.00

Surface Damages: (135.5 rods x $10/rod): $1,355.00

Total Collected: $4,065.00
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Discussion:

This common carrier, steel construction crude oil line will be sixteen inches (16) in diameter 
and buried forty-two inches (42) deep. The requested temporary Construction ROW will be 
forty feet (40) and will terminate after construction.

Certificates of Insurance (COI) with City of Midland named as additional insured and a waiver 
of subrogation in favor of the City of Midland has been collected and on file.

City Secretary to record completed License Agreement

 
City Manager’s Office
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SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

INSURER(S) AFFORDING COVERAGE

INSURER F :

INSURER E :

INSURER D :

INSURER C :

INSURER B :

INSURER A :

NAIC #

NAME:
CONTACT

(A/C, No):
FAX

E-MAIL
ADDRESS:

PRODUCER

(A/C, No, Ext):
PHONE

INSURED

REVISION NUMBER:CERTIFICATE NUMBER:COVERAGES

IMPORTANT:  If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement.  A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW.  THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

OTHER:

(Per accident)

(Ea accident)

$

$

N / A

SUBR
WVD

ADDL
INSD

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED.  NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

$

$

$

$PROPERTY DAMAGE

BODILY INJURY (Per accident)

BODILY INJURY (Per person)

COMBINED SINGLE LIMIT

AUTOS ONLY

AUTOSAUTOS ONLY
NON-OWNED

SCHEDULEDOWNED

ANY AUTO

AUTOMOBILE LIABILITY

Y / N

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)

DESCRIPTION OF OPERATIONS below
If yes, describe under

ANY PROPRIETOR/PARTNER/EXECUTIVE

$

$

$

E.L. DISEASE - POLICY LIMIT

E.L. DISEASE - EA EMPLOYEE

E.L. EACH ACCIDENT

ER
OTH-

STATUTE
PER

LIMITS(MM/DD/YYYY)
POLICY EXP

(MM/DD/YYYY)
POLICY EFF

POLICY NUMBERTYPE OF INSURANCELTR
INSR

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

EXCESS LIAB

UMBRELLA LIAB $EACH OCCURRENCE

$AGGREGATE

$

OCCUR

CLAIMS-MADE

DED RETENTION $

$PRODUCTS - COMP/OP AGG

$GENERAL AGGREGATE

$PERSONAL & ADV INJURY

$MED EXP (Any one person)

$EACH OCCURRENCE
DAMAGE TO RENTED

$PREMISES (Ea occurrence)

COMMERCIAL GENERAL LIABILITY

CLAIMS-MADE OCCUR

GEN'L AGGREGATE LIMIT APPLIES PER:

POLICY
PRO-
JECT LOC

CERTIFICATE OF LIABILITY INSURANCE
DATE (MM/DD/YYYY)

CANCELLATION

AUTHORIZED REPRESENTATIVE

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION.  All rights reserved.

CERTIFICATE HOLDER

The ACORD name and logo are registered marks of ACORD

HIRED
AUTOS ONLY

8/10/2020

Arthur J. Gallagher Risk Management Services, Inc.
1300 S. Main
Tulsa OK 74119

Denise Bergschneider
918-884-2900 918-884-2999

Denise_Bergschneider@ajg.com

Scottsdale Insurance Company 41297
BETACRU-01 Mid-Continent Casualty Company 23418

Beta Crude Connector, LLC
4200 E. Skelly Dr., Ste 400
Tulsa OK 74135

National American Insurance Company (OK) 23663

1742975502

A X 1,000,000
X 100,000

10,000

1,000,000

2,000,000
X

Y Y ENS0005527 4/8/2020 4/8/2021

2,000,000

B 1,000,000

X

X X

Y Y 04-CA-002839459 6/14/2020 6/14/2021

A X 10,000,000
X

Y XNS0005674 4/8/2020Y 4/8/2021

10,000,000

C XY OW23880535 1/1/2020 1/1/2021

1,000,000

1,000,000

1,000,000

General Liability Policy includes Additional Insured Endorsement CG2010 10 01, Additional Insured Endorsement (completed operations) CG2037 10 01,
Waiver of Subrogation Endorsement CG4 04 05 09, in favor of Certificate Holder as required by written contract. Excess Policy is follow form per CX00 01 04
13. Automobile Policy includes Additional Insured Endorsement MA2004 and Waiver of Subrogation Endorsement MA2003 in favor of Certificate Holder as
required by written contract.

City of Midland
300 N. Loraine
Midland TX 79701
USA
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123-2020

City Council Meeting

Item Number: 22
Meeting Date: October 6, 2020
To: City Council / City Manager
From: John Simmons, Manager, Right-of-Way
Subject: Motion authorizing the execution of a right-of-way license between the 

City of Midland and Beta Crude Connector, LLC. regarding city-owned 
property described as Sections 7 and 18, Block 38, Township 1 South, 
T&P RR Co. Midland County, Texas. (UTILITIES)

Purpose:

This motion will provide a right of way to bore 64.5’ under City of Midland owned Arapahoe 
Road / County Road 40 for a 16” common carrier crude oil pipeline. Proposed pipeline road 
crossing is between private property owners. 

Recommended City Council Action:

Approve

Fiscal Impact:

Application fee (one time): $1,000

Annual Lease Rate (3.89 rods x $20/rod): $77.00 / $400.00 minimum 

Surface Damages: none / bore

Total Collected: $1,400.00

Discussion:

This common carrier, steel construction crude oil line will be sixteen inches (16”) in diameter 
placed within a steel casing from both edges of road Right of Way and buried at least 8’ below 
the road. 
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Certificates of Insurance (COI) with City of Midland named as additional insured and a waiver 
of subrogation in favor of the City of Midland has been collected and on file.

City Secretary to record completed License Agreement

 
City Manager’s Office
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SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

INSURER(S) AFFORDING COVERAGE

INSURER F :

INSURER E :

INSURER D :

INSURER C :

INSURER B :

INSURER A :

NAIC #

NAME:
CONTACT

(A/C, No):
FAX

E-MAIL
ADDRESS:

PRODUCER

(A/C, No, Ext):
PHONE

INSURED

REVISION NUMBER:CERTIFICATE NUMBER:COVERAGES

IMPORTANT:  If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement.  A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW.  THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

OTHER:

(Per accident)

(Ea accident)

$

$

N / A

SUBR
WVD

ADDL
INSD

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED.  NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

$

$

$

$PROPERTY DAMAGE

BODILY INJURY (Per accident)

BODILY INJURY (Per person)

COMBINED SINGLE LIMIT

AUTOS ONLY

AUTOSAUTOS ONLY
NON-OWNED

SCHEDULEDOWNED

ANY AUTO

AUTOMOBILE LIABILITY

Y / N

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)

DESCRIPTION OF OPERATIONS below
If yes, describe under

ANY PROPRIETOR/PARTNER/EXECUTIVE

$

$

$

E.L. DISEASE - POLICY LIMIT

E.L. DISEASE - EA EMPLOYEE

E.L. EACH ACCIDENT

ER
OTH-

STATUTE
PER

LIMITS(MM/DD/YYYY)
POLICY EXP

(MM/DD/YYYY)
POLICY EFF

POLICY NUMBERTYPE OF INSURANCELTR
INSR

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

EXCESS LIAB

UMBRELLA LIAB $EACH OCCURRENCE

$AGGREGATE

$

OCCUR

CLAIMS-MADE

DED RETENTION $

$PRODUCTS - COMP/OP AGG

$GENERAL AGGREGATE

$PERSONAL & ADV INJURY

$MED EXP (Any one person)

$EACH OCCURRENCE
DAMAGE TO RENTED

$PREMISES (Ea occurrence)

COMMERCIAL GENERAL LIABILITY

CLAIMS-MADE OCCUR

GEN'L AGGREGATE LIMIT APPLIES PER:

POLICY
PRO-
JECT LOC

CERTIFICATE OF LIABILITY INSURANCE
DATE (MM/DD/YYYY)

CANCELLATION

AUTHORIZED REPRESENTATIVE

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION.  All rights reserved.

CERTIFICATE HOLDER

The ACORD name and logo are registered marks of ACORD

HIRED
AUTOS ONLY

8/10/2020

Arthur J. Gallagher Risk Management Services, Inc.
1300 S. Main
Tulsa OK 74119

Denise Bergschneider
918-884-2900 918-884-2999

Denise_Bergschneider@ajg.com

Scottsdale Insurance Company 41297
BETACRU-01 Mid-Continent Casualty Company 23418

Beta Crude Connector, LLC
4200 E. Skelly Dr., Ste 400
Tulsa OK 74135

National American Insurance Company (OK) 23663

1742975502

A X 1,000,000
X 100,000

10,000

1,000,000

2,000,000
X

Y Y ENS0005527 4/8/2020 4/8/2021

2,000,000

B 1,000,000

X

X X

Y Y 04-CA-002839459 6/14/2020 6/14/2021

A X 10,000,000
X

Y XNS0005674 4/8/2020Y 4/8/2021

10,000,000

C XY OW23880535 1/1/2020 1/1/2021

1,000,000

1,000,000

1,000,000

General Liability Policy includes Additional Insured Endorsement CG2010 10 01, Additional Insured Endorsement (completed operations) CG2037 10 01,
Waiver of Subrogation Endorsement CG4 04 05 09, in favor of Certificate Holder as required by written contract. Excess Policy is follow form per CX00 01 04
13. Automobile Policy includes Additional Insured Endorsement MA2004 and Waiver of Subrogation Endorsement MA2003 in favor of Certificate Holder as
required by written contract.

City of Midland
300 N. Loraine
Midland TX 79701
USA
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124-2020

City Council Meeting

Item Number: 23
Meeting Date: October 6, 2020
To: City Council / City Manager
From: John Simmons, Manager, Right-of-Way
Subject: Motion authorizing the execution of a right-of-way license between the 

City of Midland and Beta Crude Connector, LLC. regarding city-owned 
property located in Section 22, Block 40, Township 1 South, T&P RR Co. 
Survey A-1391, Midland County, Texas. (UTILITIES)

Purpose:

This motion will provide a right of way to bore 151’ under City of Midland owned Briarwood 
Avenue / County Road 60 for a 16” common carrier crude oil pipeline. Proposed pipeline road 
crossing is between private property owners. 

This Right-of-Way License is proposed for a ten (10) year period with automatic ten (10) year 
renewal upon written request. 

Recommended City Council Action:

Approve

Fiscal Impact:

Application fee (one time): $1,000

Annual Lease Rate (9.67 rods x $20/rod): $193.97 / $400.00 minimum 

Surface Damages: none / bore

Total Collected: $1,400.00

Discussion:

This common carrier, steel construction crude oil line will be sixteen inches (16”) in diameter 
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placed within a steel casing from both edges of road Right of Way and buried at least 8’ below 
the road. 

Certificates of Insurance (COI) with City of Midland named as additional insured and a waiver 
of subrogation in favor of the City of Midland has been collected and on file.

City Secretary to record completed License Agreement

 
City Manager’s Office
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SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

INSURER(S) AFFORDING COVERAGE

INSURER F :

INSURER E :

INSURER D :

INSURER C :

INSURER B :

INSURER A :

NAIC #

NAME:
CONTACT

(A/C, No):
FAX

E-MAIL
ADDRESS:

PRODUCER

(A/C, No, Ext):
PHONE

INSURED

REVISION NUMBER:CERTIFICATE NUMBER:COVERAGES

IMPORTANT:  If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement.  A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW.  THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

OTHER:

(Per accident)

(Ea accident)

$

$

N / A

SUBR
WVD

ADDL
INSD

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED.  NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

$

$

$

$PROPERTY DAMAGE

BODILY INJURY (Per accident)

BODILY INJURY (Per person)

COMBINED SINGLE LIMIT

AUTOS ONLY

AUTOSAUTOS ONLY
NON-OWNED

SCHEDULEDOWNED

ANY AUTO

AUTOMOBILE LIABILITY

Y / N

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)

DESCRIPTION OF OPERATIONS below
If yes, describe under

ANY PROPRIETOR/PARTNER/EXECUTIVE

$

$

$

E.L. DISEASE - POLICY LIMIT

E.L. DISEASE - EA EMPLOYEE

E.L. EACH ACCIDENT

ER
OTH-

STATUTE
PER

LIMITS(MM/DD/YYYY)
POLICY EXP

(MM/DD/YYYY)
POLICY EFF

POLICY NUMBERTYPE OF INSURANCELTR
INSR

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES  (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

EXCESS LIAB

UMBRELLA LIAB $EACH OCCURRENCE

$AGGREGATE

$

OCCUR

CLAIMS-MADE

DED RETENTION $

$PRODUCTS - COMP/OP AGG

$GENERAL AGGREGATE

$PERSONAL & ADV INJURY

$MED EXP (Any one person)

$EACH OCCURRENCE
DAMAGE TO RENTED

$PREMISES (Ea occurrence)

COMMERCIAL GENERAL LIABILITY

CLAIMS-MADE OCCUR

GEN'L AGGREGATE LIMIT APPLIES PER:

POLICY
PRO-
JECT LOC

CERTIFICATE OF LIABILITY INSURANCE
DATE (MM/DD/YYYY)

CANCELLATION

AUTHORIZED REPRESENTATIVE

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION.  All rights reserved.

CERTIFICATE HOLDER

The ACORD name and logo are registered marks of ACORD

HIRED
AUTOS ONLY

8/10/2020

Arthur J. Gallagher Risk Management Services, Inc.
1300 S. Main
Tulsa OK 74119

Denise Bergschneider
918-884-2900 918-884-2999

Denise_Bergschneider@ajg.com

Scottsdale Insurance Company 41297
BETACRU-01 Mid-Continent Casualty Company 23418

Beta Crude Connector, LLC
4200 E. Skelly Dr., Ste 400
Tulsa OK 74135

National American Insurance Company (OK) 23663

1742975502

A X 1,000,000
X 100,000

10,000

1,000,000

2,000,000
X

Y Y ENS0005527 4/8/2020 4/8/2021

2,000,000

B 1,000,000

X

X X

Y Y 04-CA-002839459 6/14/2020 6/14/2021

A X 10,000,000
X

Y XNS0005674 4/8/2020Y 4/8/2021

10,000,000

C XY OW23880535 1/1/2020 1/1/2021

1,000,000

1,000,000

1,000,000

General Liability Policy includes Additional Insured Endorsement CG2010 10 01, Additional Insured Endorsement (completed operations) CG2037 10 01,
Waiver of Subrogation Endorsement CG4 04 05 09, in favor of Certificate Holder as required by written contract. Excess Policy is follow form per CX00 01 04
13. Automobile Policy includes Additional Insured Endorsement MA2004 and Waiver of Subrogation Endorsement MA2003 in favor of Certificate Holder as
required by written contract.

City of Midland
300 N. Loraine
Midland TX 79701
USA
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SURVEY

G:\Shared drives\Projects\2019-046 Beta Crude Connector\Permits\TXMD-16.5CR-WST (W CR 60) Rev 5-09032020.dwg, 9/3/2020 8:15:28 AM, DWG To PDF.pc3
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2020-164

City Council Meeting

Item Number: 24
Meeting Date: October 6, 2020
To: City Council / City Manager
From: John Simmons, Manager, Right-of-Way
Subject: RESOLUTION AUTHORIZING THE ACCEPTANCE OF A 4.91-ACRE 

UTILITY EASEMENT OUT OF SECTION 8, BLOCK 39, T-1-S, T&P RR CO. 
SURVEY, MIDLAND COUNTY, TEXAS, AT A COST NOT TO EXCEED 
$122,850.00; AND ORDERING RECORDATION BY THE CITY 
SECRETARY (UTILITIES)

Purpose:

This resolution accepts a Public Use Easement from Western-T Corporation, for a 60’ wide 
right of way for the construction and operation of the 24” Northeast water transmission pipeline

Recommended City Council Action:

Approve

Fiscal Impact:

Compensation for this right of way is a one-time payment of $122,850.00 mutually agreed and 
based on current land values noted in the Appraisal completed by WT Appraisal, Inc. dated 
March 6, 2020. 

Discussion:

This 4.91-acre section of Right of Way is the last single land section for the Northeast Water 
Transmission line 

The Public Utility Easement is attached, as is a plat showing the proposed easement, Staff 
supports accepting this dedication.
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE ACCEPTANCE OF
A 4.91-ACRE UTILITY EASEMENT OUT OF SECTION
8, BLOCK 39, T-1-S, T&P RR CO. SURVEY, MIDLAND
COUNTY, TEXAS, AT A COST NOT TO EXCEED
$122,850.00; AND ORDERING RECORDATION BY THE
CITY SECRETARY

WHEREAS, the City Council finds it to be in the public interest to authorize the

acceptance of a 4.91-acre easement out of Section 8, Block 39, T-1-S, T&P RR Co. Survey,

Midland County, Texas, at a cost not to exceed $122,850.00, for the use and benefit of the

public for utility purposes (the “Easement”), a copy of the instrument granting to the City

said Easement being attached hereto as Exhibit “1” and incorporated herein for all legal

purposes; and

WHEREAS, the City Council finds the price proposed for said utility easement to be

fair and reasonable;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the Easement is hereby accepted.

SECTION TWO.  That the City Secretary is hereby authorized and directed to file

the instrument granting to the City said Easement in the Deed Records of Midland County,

Texas.

SECTION THREE. Funding is hereby appropriated in Fund 370 in the Northeast

Utilities Project.

SECTION FOUR. That upon receipt of proper invoice or statement approved by the

City Manager, the City Comptroller is hereby authorized and directed to pay for said utility

easement out of funds available in Fund 370 in the Northeast Utilities Project.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by
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the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

___________________________________
Patrick N. Payton, Mayor

ATTEST:

_________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

_________________________________
Robert Patrick, Interim City Manager

APPROVED AS TO CONTENT
AND COMPLETENESS:

_________________________________
Carl Craigo, Utilities Director

APPROVED ONLY AS TO FORM:

_________________________________
John Ohnemiller, City Attorney

S:\Resolutions\Utilities\Easement\2020\Western-T Corporation - Utility Easement.wpd
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Exhibit "1" 
NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, 
YOU MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING 
INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN 
REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: 
YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER. 

PUBLIC USE EASEMENT 

THE STATE OF TEXAS § 
§ KNOW ALL MEN BY THESE PRESENTS: 

COUNTY OF MIDLAND § 

THAT, WESTERN-T CO RPO RT A TION ("Grantor") for and in consideration of the 
sum of TEN AND N0/100 DOLLARS ($10.00) and other good and valuable consideration, the 
receipt and sufficiency of which is hereby acknowledged, including benefits accruing and to 
accrue to the remainder of Grantor's property, does hereby GRANT, BARGAIN, SELL AND 
CONVEY to the CITY OF MIDLAND, TEXAS ("Grantee"), a home-rule municipal 
corporation, whose address is 300 North Loraine, Midland, Texas 79701 , the non-exclusive right 
to construct, install, operate, use, maintain, repair, modify, and replace a fresh water transmission 
pipeline ("the Pipeline") not to exceed twenty four inches (24") in nominal pipeline diameter and 
any necessary appurtenant facilities (collectively, the "Public Improvements"), in, on, upon, 
over, under, across, along and through the following described property owned by Grantor ("the 
Easement"): 

A 4.91 acre tract ofland located in Section 8 Block 39, T-1-S, T & P RR Co. Survey, 
Midland County, Texas, being more fully described in the attached Exhibit A (the "Easement 
Property"). 

I. All work to be performed by Grantee or its agents, employees, representatives, or any 
other persons acting under its control or at its direction or request shall be done: 

a at the sole risk, cost, and expense of Grantee; 

b. in accordance with the applicable requirements of all Federal, state, and local 
governmental and regulatory authorities having jurisdiction, including, without 
limitation, all applicable environmental laws and worker health and safety laws; 

c. in a manner that will not unreasonably interfere with access to the adjacent property of 
Grantor; and 

d. in a manner that will create the least reasonably possible disturbance or interference 
with uses of the Easement Property or adjoining property of Grantor by Grantor or 
other parties with existing rights in such properties or otherwise unduly interfere with 
the rights of any other lessees, licensees, or permittees. 

2. The Easement Property is to be used only as the site to construct the Public 
Improvements. The Pipeline is to be buried to a minimum depth of forty-eight inches (48") 
below the surface of the ground and any then existing drainage ditches, creeks and roads, except 
at those locations where solid rock is encountered, the Pipeline may be buried to a minimum 
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depth of twenty-four (24") inches below the surface of the ground. Grantee shall restore the 
surface as nearly as reasonably possible as it was prior to the construction of the Pipeline. 
During the construction, repair, removal, or other operations regarding the Pipeline all ditching 
or trenching shall be done in such a manner so that the top soil will be separated from the 
balance of the dirt removed in making the ditch or trench. In backfilling after any such 
operations, the top soil first removed shall be used as cover soil in such a manner as to result in 
its being returned to the top of the ditch as top soil. The top soil which was previously removed 
and stacked shall be spread uniformly over the Pipeline location and fertilized and reseeded with 
seed of the quantity and type reasonably designated by Grantor. Any rocks in excess of four (4") 
inches shall not be left on the surface but instead shall be removed from lands owned by Grantor. 
Grantee agrees to dispose of all brush and debris from the Easement Property during construction 
by removing said brush and debris from the Easement Property and Grantor's adjacent property. 

3. The Pipeline is to be used solely for the purpose of transporting fresh water for 
municipal purposes (herein "Permitted Uses"). Notwithstanding anything herein to the contrary, 
Grantee shall cause no above-ground appurtenances to be constructed on the Easement Property, 
with the exception of pipeline markers which, when possible, will be placed at fence lines, 
property lines, pipeline crossings, road crossings or at any other location required by applicable 
law, regulation or rule. 

4. Grantee and its employees, contractors, agents, successors, and assigns, will have the 
free and uninterrupted right of passage in, on, upon, over, under, across, along and through the 
Easement Property for the purpose of establishing, laying, constructing, reconstructing, 
installing, realigning, modifying, replacing, improving, altering, operating, maintaining, 
accessing, inspecting, repairing, relocating and removing the Public Improvements, together with 
the right of ingress, egress and regress for such purposes in, on, upon, over, under, across, along 
and through the Easement Property. The Easement Property subject hereto is not a blanket 
easement and does not grant Grantee access to any property of the Grantor that is not a part of 
the Easement Property, without Grantor's expressed permission. 

5. Grantee agrees, to the extent reasonably practicable, to use gates and roadways 
designated by Grantor where available in connection with Grantee's use of the Easement 
Property. To the extent any roads, access points, or lands are damaged by Grantee or its agents 
or representatives, Grantee shall promptly repair such damage. Grantee agrees it shall not cut or 
go over any fence at any time in connection with Grantee's use of the Easement Property without 
first obtaining Grantor's express written permission. Grantee will restore all fences to as good or 
better condition as they were prior to the construction of the Public Improvements. Replacement 
fencing shall consist of five (5) strands often (10) gauge barbed wire tied with twelve (12) gauge 
steel wire and securely attached to heavy steel drive posts set two feet (2') or more in the ground 
at twenty (20) feet intervals. In the event it is becomes necessary to install a new gate, all 
openings in fences shall be made by using good and sufficient "H" braces constructed of steel 
pipe posts of at least four (4) inches in diameter, six (6) feet wide and at least three (3) feet of 
pipe set in concrete, on both sides of the opening and shall be secured by use of a dead man. At 
each such opening a cattle guard shall be built at least fifteen (15) inches above the ground or 
have a pit two feet deep underground, and, at the request of Grantor, a sixteen foot (16') metal 
gate of the same or similar quality construction and materials already existing on Grantor's lands 
shall be installed over the cattle guard. All cattle guards and gates in fences shall be left in place 
at the termination of the Easement to become property of the Grantor, free of cost, or removed if 
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requested by Grantor. All fence wire shall be reattached to the cattle guards, and all guards shall 
be at least twenty (20) feet wide and six (6) inches across. Grantee and all persons entering or 
leaving the Easement Property in connection with Grantee' s use of the Easement Property shall 
keep all outside and interior gates securely closed except when actually passing through. 
Grantee and all persons entering or leaving the Easement Property in connection with Grantee's 
use of the Easements shall also keep all outside gates and all other gates designated by Grantor 
securely locked. Grantor shall allow Grantee to install its own lock if Grantee so chooses. 

6. Grantor may not use any part of the Easement Property described herein if its use will 
damage, destroy, injure or unduly interfere with the Grantee's use of the Easement Property. The 
rights and privileges granted herein are nonexclusive and Grantor reserves and retains the right to 
convey similar and/or dissimilar rights and easements to others, provided that such conveyances 
do not interfere with the rights granted herein. Without limiting the foregoing and subject to the 
following provisions, Grantor reserves the right to construct, maintain, and operate roads, streets, 
pipelines, gas lines, electric lines, water lines, sewer lines, all types of utility lines, irrigation 
flow lines, equipment or other improvements as may relate to ranching, agricultural, residential 
or commercial use of the lands, and to grant other easements and rights of way across the 
Easement Property granted herein with the exception that Grantor may not use any part of the 
Easement Property if such use will damage, destroy, injure, and/or unduly interfere with the 
Grantee's use of the Easements for the Permitted Uses and provided that all of Grantee's required 
and applicable spacings, including depth separation limits and other protective requirements, are 
met by Grantor. All such proposed construction across the Easement property shall be subject to 
review and approval by Grantee (which shall not be unreasonably withheld, conditioned, or 
delayed). Grantor shall also (i) comply with all state One Call requirements; (ii) allow Grantee 
representatives to be present during construction; and (iii) indemnify and hold harmless Grantee 
for any damages resulting from Grantor' s construction. Grantor is not permitted to conduct any 
actions that may unreasonably interfere with Grantee' s exercise of the rights hereby conveyed, 
including access to the Easements and the safe operation of the Pipeline. Notwithstanding the 
foregoing, Grantor shall be permitted to extract oil , gas and other minerals from under the 
Easements by directional drilling and other means, so long as such activities do not damage, 
destroy, injure, and/or unduly interfere with the Grantee' s use of the Easements for the purposes 
for which the Easements are being sought by Grantee. 

7. The consideration paid by Grantee includes the market value of the Easement 
Property, any and all damages to the Grantor's remaining property and for reasonably anticipated 
damages caused to the surface of Grantor' s lands within the Easement Property during the initial 
construction of the Public Improvements. The initial consideration does not, however, cover any 
damages, which may accrue to Grantor's other lands, the Easement Property from time to time 
by reason of the operation, maintenance, repair, alteration, and/or servicing of the Public 
Improvements. Grantee shall pay Grantor for any and all such reasonable damages promptly as 
they may accrue. 

8. Grantee will not have the right to establish a pro rata charge to recover the cost of the 
Public Improvements. Grantee agrees that the Grantor (and its successors and assigns) will be 
entitled to service taps into or line extensions from the water pipeline as may be requested to 
service Grantor's adjacent property, all without any pro rata charge, taking into account the 
possibility of the easement being under a public street; provided, however, that Grantor (and its 
successors and assigns) shall pay the cost of installing such service taps or line extensions. 
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9. INDEMNITY. To the extent allowed by law Grantee shall defend, indemnify, 
protect and hold harmless Grantor, Grantor's heirs, successors, assigns, transferees, 
employees, agents, lessees, contractors, subcontractors, as well as trustees, beneficiaries, 
relatives, partners, officers, directors and related or affiliated entities (collectively the 
"Grantor Parties") from any and all liens, claims, demands, costs (including but not limited 
to reasonable attorneys' fees accountant's fees, engineer's fees consultant's fees and 
expert's fees), expenses, damages, losses and causes of action for damages because of injury 
to persons (including death) and injury or damage to or loss of any property or 
improvements arising from or in connection with Grantee's use of the Easement Property 
including but not limited to establishing, laying, constructing, reconstructing, installing, 
realigning, modifying, replacing, improving, adding, altering, substituting, operating, 
maintaining, accessing, inspecting, patrolling, protecting, repairing, changing the size of, 
relocating, and removing, in whole or in part, the Public Improvements, together with 
above- and below-ground appurtenances for the operation of the Public Improvements, 
over, across, under and upon the Easement Property. 

l 0. Grantee will not create or permit to be created or remain, and will discharge, at 
Grantee's sole cost and expense, any and all encumbrances or charges levied on account of any 
builder's, supplier's, mechanic's, laborer's, materialmen's or similar encumbrance or charge upon 
the Easement Property or other property of Grantor or any part thereof or the income derived 
therefrom, with respect to any work or services performed or material furnished by or at the 
direction of Grantee. If any such encumbrances or charges shall at any time be filed against the 
Easements or the other property of Grantor or any part thereof by reason of work or services 
performed or material furnished by or at the direction of Grantee, Grantee within thirty (30) days 
after the filing thereof will cause the same to be fully discharged and released of record by 
payment, deposit, bond, order of a court of competent jurisdiction or otherwise. 

11 . By its exercise of its rights hereunder, Grantee will not (i) cause or permit the 
Easement Property, any other property of Grantor, or Grantor to be in violation of Applicable 
Environmental Laws (as hereinafter defined); or (ii) do anything or permit anything to be done by 
Grantee, its contractors, subcontractors, agents or employees that will result in any contamination 
of soils, ground water, surface water, or natural resources on or adjacent to the Easement Property 
resulting from any cause, including but not limited to spills or leaks or oil, gasoline, hazardous 
materials, hazardous wastes, or other chemical compounds, or will subject the Easement Property, 
any other property of Grantor, or Grantor to any remedial obligations under applicable laws 
pertaining to health or the environment including, but not limited to, the Oil Pollution Act, 33 
U.S.C. 2701 et. seq., the Comprehensive Environmental Response, Compensation, and Liability 
Act ("CERCLA"), 42 U.S.C. 9601 et. seq., the Resources Conservation and Recovery Act 
("RCRA"), 42 U.S.C. 6901 et. seq., the Clean Air Act, 42 U.S.C. 7661, the Clean Water Act, 33 
U.S.C. 1251, and the Safe Drinking Water Act, 42 U.S.C. 300, (such laws as they now exist or are 
hereafter enacted and/or amended are hereinafter sometimes collectively called "Applicable 
Envi ronmental Laws"), as each of said laws may be amended from time to time. Grantee agrees to 
obtain any permits, licenses or similar authorizations for the Easement Property and Public 
Improvements by reason of any Applicable Environmental Laws that concern or result from the 
use of the Easement Property. Grantee will promptly notify Grantor in writing of any existing, 
pending or, to the best knowledge of Grantee, threatened, investigation or inquiry by any 
governmental authority in connection with any Applicable Environmental Laws concerning 
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Grantee's use of the Easement Property. Grantee will not cause or permit the disposal or other 
release of any hazardous substance or solid waste on or to the Easement Property or any other 
property of Grantor. Grantee covenants and agrees to keep or cause the Easement Property and any 
other property of Grantor to be kept free of such hazardous substance or solid waste and to remove 
the same (or if removal is prohibited by law, to take whatever action is required by law) promptly 
upon discovery, at Grantee's sole cost and expense. If Grantee fails to comply with or perform any 
of the foregoing covenants and obligations, Grantor may (without any obligation, express or 
implied) remove any hazardous substance or solid waste from the Easement Property or any other 
property of Grantor (or if removal is prohibited by law, take whatever action is required by law) 
and the cost of the removal or such other action shall be reimbursed by Grantee to Grantor. Grantee 
grants to Grantor and its agents, employees, contractors and consultants access to the Easement 
Property and the license (which is coupled with an interest and irrevocable) to remove such 
hazardous substance or solid waste (or if removal is prohibited by law, to take whatever action is 
required by law) and agrees to reimburse Grantor for and to hold Grantor harmless from all costs 
and expenses involved therewith. The terms "hazardou substance" and "release" and the terms 
" olid waste" and "disposal" (or "disposed") shall have the meanings specified in all Applicable 
Environmental Laws; provided, that if any of them is amended so as to broaden the meaning of any 
term defined thereby, such broader meaning shall apply hereunder subsequent to the effective date 
of such. rn addition to the cash consideration paid for the Easements and any other payments 
required by this Agreement, Grantee shall pay Grantor damages caused by any spills, leaks, or 
releases from the Public Improvements or Grantee's other use of the Easement Property in the 
amount of the actual damages sustained. 

12. ENVIRONMENTAL lNDEM lTY. To the extent allowed by law Grantee agrees 
to release and indemnify Grantor from and against, and to reimburse Grantor with respect 
to, any and all claims, demands, losses, damages, liabilities, causes of action, judgment, 
penalties, costs and expenses (including reasonable attorneys' fees and court costs) of any and 
every kind or character, known or unknown, fixed or contingent, imposed on, asserted against 
or incurred by Grantor at any time and from time to time by reason of, in connection with or 
arising out of (a) the failure of Grantee to perform any obligation herein required to be 
performed by Grantee regarding Applicable Environmental Laws, (b) any violation of 
Applicable Environmental Laws, relating to the Easement, by Grantee, its contractors, 
subcontractors, agents or employees occurring after Grantee's acquisition of the Easement 
Property, (c) the removal of hazardous substances or solid wastes that result from the use by 
Grantee, its contractors, subcontractors, agents or employees, from the Easement Property or 
any other adjacent property of Grantor (or if removal is prohibited by law, the taking of 
whatever action is required by law), and (d) any act, omission or event occurring after 
Grantee's acquisition of these Easement Property (including, without limitation, the presence 
on the Easement Property or release from the Easement Property of hazardous substances or 
solid wastes disposed of or otherwise released after Grantee's acquisition of the Easement 
Property), resulting from or in connection with the use of such Easement Property, regardless 
of whether the act, omission, event or circumstance constituted a violation of any Applicable 
Environmental Law at the time of its existence or occurrence. Any amount to be paid under this 
paragraph by Grantee to Grantor shall be paid within sixty (60) days of Grantee's receipt of 
demand therefor from Grantor. Nothing in this paragraph or elsewhere in this Easement shall limit 
or impair any rights or remedies of Grantor against Grantee or any third party under Applicable 
Environmental Laws, including without limitation, any rights of contribution available thereunder. 
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or impair any rights or remedies of Grantor against Grantee or any third party under Applicable 
Environmental Laws, including without limitation, any rights of contribution available thereunder. 

13. If, at any time after five (5) years from the date hereof, Grantee should abandon all of 
the rights and Permitted Uses granted herein, or shall completely fail to use the Easement for the 
purposes granted herein, and if such abandonment or total nonuse should continue for a 
continuous thirty-six (36) month period, this Agreement and the Easements shall terminate and 
revert to Grantor, Grantor's heirs, legal representatives, and assigns. Grantee shall ensure that 
the pipeline is abandoned in an environmentally safe manner in accordance with applicable laws, 
rules and regulations. 

14. This grant is made expressly subject to any and all valid and existing rights-of-way, 
easements, and leases of record or actually occupied on the ground which may affect the 
Easement, including but not limited to pipelines, power lines, and roadways, the rights of any 
and all tenants in possession whether under recorded or unrecorded leases, even though not 
named herein, and subject to the rights of any and all owners of oil, gas, and mineral interests 
and royalties. 

15. Miscellaneous. 

a. This Easement shall be construed and enforced in accordance with the laws of the State of 
Texas. Venue for any cause of action for enforcement of this Agreement shall be in 
Midland County, Texas. 

b. In case any one or more of the provisions contained in this Easement shal I for any reason 
be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality, or 
unenforceability shall not affect any other provision hereof, and this Easement shall be 
construed as if such invalid, illegal or unenforceable provision had never been contained 
herein. 

c. This Easement constitutes the sole and entire agreement between the parties and cannot be 
amended except by written instrument signed by both parties. 

d. If Grantee is a corporation, partnership, or other entity, each individual executing this 
Easement on behalf of Grantee represents that he has full power and authority to enter into 
this Easement. 

TO HA VE AND TO HOLD the above described property and rights unto Grantee, its 
successors and assigns, forever, and Grantor does hereby bind itself, its successors and/or assigns 
to warrant and defend said Easement Property unto Grantee, its successors and assigns, by, 
through, and under Grantor, but not otherwise, provided that this Easement is expressly made 
subject to all prior grants and conveyances of record which cover or include rights in any of the 
lands that are the subject of this Easement, and Grantor specifically disclaims any warranty to the 
extent that such prior grants and conveyances of record conflict with the rights granted in this 
Esement.. 
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IN WITNESS WHEREOF, this instrument is executed this Zl ~day September of 
A.D., 2020. 

THE STATE OF TEXAS § 
§ 

COUNTY OF MIDLAND § 

GRANT OR 

Western-T Corporation 
P.O. Box 10512 
Midland, Texas 79702-7512 

By:6.itnbd~ 

This instrument was acknowledged before me on the~ day of St~i\e..Wtt; 2020 
by S. Javaid Anwar in the capacity herein stated. 

MY COMMISSION EXPIRES 

''""''' §'~.~ ~~:~ SHEA B .VANDERGRIFT 
:~:< .. ,t,.,;:<;>: Notary Pubhc. State of Texas 
-~I·,~- '"' .:: 
'::-:r>.:_ •••• ;;;-;."'~ Comm. Expires 03-07-2021 

:,o,,;f" OP '"." '' 
''''""''' Nota ry ID 131033460 
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Exhibit A 

"P 0 ,,, 

SCALE IN FEET 
- fOUND 112" LR. WTOI 

PLASTIC CAl' MAIUCED 
PlS 1974" 

LINE TABLE 

LINE# LENGTH DIRECTION 

LI 60.00' S7S0 34' 53"W 

u 3327.)$' Nl4" 21· os·w 

1.3 180.00' N7S" S2' 01 "E 

LA 120.01' 814' 21' ll"ll 

LS 120.00' s1s• s2• 01-w 

L6 3207.04' Sl4' 21 ' 05'1! 

I, RILEY Bl.MER ORJFF!lll, R. P.L.S #5863 00 
HEREBY CF.RTil'Y TiiAT THE PLAT HEREON 
WAS PREPARED FROM AN AcnJAl SURVEY 
MADE ON nm OROUND DUlINO nm MOh"l'H 

DATE ------'O-"l"-flo..7"-fl"-OC-'2o..Oc..-____ ~ 

ltlNG A , ,9J.a AC1.E TI.ACT OUT OF !IBCTIOS 1. BLOCX l,. y.1..s. TAP ll CO SUR.VEY, MIDLAND 
COUNn', ttXAS, A.'1> BBING OUT OF A 649.61 ACRB TRACT l.SOORD'ED IN DOCtJMEHT NO 2012...20497, 
OfFlCIAL 1't.IBUC R.ECO'RDS, MIDLAND CX>Utn'Y, TEX.AS, SAID 4.914 ACR.6 TR.ACT BEINO MORE 
rAJtnctJUJU. y l>B5CIUBBD AS POU.OWS. 

BEAADIGSAllD DJSTAJICESAUGIUD. NADIJ Tl>JGt!CENDAL ZONi BASED ONGPS 
OBSEAYJ.TJONS 

lll:CINNINC AT A POINT(N! f0,711,171.02', Ii• 1,117.11019') ONTilBSOtn'H tM OFSAJDS6CT10N i FOR 
nm aoun«EAST CORNlill OE TRIS TRACT, WHEP.& A rotnro lfl INCH DlON ROD AT THE SOtmte.AST 
COltMD. OF SAID 9.ECTtON I BBAlU 120.00' N 15•14-sr E ; 

T'IDINCI: SOvnt n DSGIEES J4 MINUTES n SSCONDS WEST, ALOt'G nm SOlITH LINE OF SAID 
SECTION I, A DinANCBOf 6000fBET10A ro11.-r FOR 1HE SOVTRWEST COIUIEI. OF nm TIIACT; 

T'ICIMCI NOR.nf 14 D!GAEE.fi 21 MD.nJT'ES OS .SECO:'iD!I WliST, PAJlALLEL ro nra EAST l.INR OP um 
SBCT10Nl.,ADISTANCB OFl.)17.3.S Fe.ETTO A fOINTFOl. TIU! NOR.TH\l{E'.$TCXllL"'lD.OfllmilTl.A~ 

TUaHa NOi.TH 75 DEOJ.EES S2 MINVTE3 01 SBCONDS EAST A DtsTANCB Of JI0..00 fRETTO A FOUHU 
112 INCH JJt0N WD Wini nASTIC <::./\I MA1UCED 'Tl.S I '7<4'" AT lHE NORnrwEST COIUilEll Of" A 4'4.59 
ACIU! l!AS!MENT JU!C(JJU)EIJ IN llOCIMBNT NO. 21111>-Z!I09. omcw. l'VllUC RE.CORDS, MIDLAND 
COOl<TY. "IECAS, SAM!! Bl!ll<G ON Tiil! 6AST LINS OP SAID SBCOON t, AND BEING THE NORTHUSI' 
CORNER OF TillS TIV.CT, WllEllE A 1IXJND Z INCH IRON Pll'E AT THE NOllTllWl'ST CODID. OF SAID 
SBC'TIONI BHAJtS 1,972.TI' N' 14921"1)4.'' WAND l_16.t.QI' S7j•lT'J" W: 

THENCE sount 14 DBOR.P:6S 2t MINUTES 11 SECONDS !i.AST, Al.ONO nE liASr UN'.B OF SAID 
9BC'TION • • A D.BTAHCB or 120.01 l'1lKT TO A. FOUND 112 CHCH DlON ROD AT TUB SOVl'lfWEST 
CORN1!lt Of SAID .. .59 ACRf EAJi6M£NT, AND 8eJNG Al< ANGLE l'OO<r OF TmS TRACT; 

TlllI:NCE 5011111 7$ DBGIUll!S $2 )(l)Wl'ES 01 S8CONDS WBST. PAltAUJIL ro nm NOl.nl LINE Of THIS 
TllACT, A DISTANCE OF 120.00 FEET 10 AN ANGLE POINT OF n!l3 TRACT; 

THENCE SOl/nl 14 DEGRl!SS 21 MINUl'ES ts SEOOllDS Wlllrr, PARAU.EL TO THE BAST LINE Of 

SECTION I , A DISTANCE OP l.201.D4 lB!iT m nm POINT Of" B&Hl\'NlNO OONTAINtNO AN AJt8A 
OH 914 ACRES. SURVJlYl!D ON APIUL ID. 2019. 

--FOUND 
in• IJL 

--- ---

A PLAT OF A 
4 .914 ACRE TRACT 

OUT OF 
SECTION 8, BLOCK 39, T-1-S 

NfO CTVll.. eHOJHEE"4NO 

T&P RR CO. SURVEY 
MIDLAND COUNTY, TEXAS 

- ·- - 18-7227 01/17/2020 
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City Council Meeting

Item Number: 27
Meeting Date: October 6, 2020
To: City Council / City Manager
From: Joseph Marynak, Planner 
Subject: AN ORDINANCE GRANTING A SPECIAL EXCEPTION FOR THE WEST 

HALF OF LOT 1, BLOCK 4, MOODY ADDITION, CITY AND COUNTY OF 
MIDLAND, TEXAS (GENERALLY LOCATED ON THE SOUTH SIDE OF 
SOUTH STREET, APPROXIMATELY 95 FEET WEST OF NORTH TYLER 
STREET), BY PERMITTING (1) A REDUCED MINIMUM LOT AREA, (2) A 
REDUCED MINIMUM LOT WIDTH, AND (3) A REDUCED MINIMUM LOT 
DEPTH IN THE EVENT THAT THE ZONING DISTRICT MAP OF THE CITY 
OF MIDLAND IS AMENDED TO REZONE THE PROPERTY FROM LI, 
LIGHT INDUSTRIAL DISTRICT TO RR, REGIONAL RETAIL DISTRICT; 
CONTAINING A CUMULATIVE CLAUSE; CONTAINING A SAVINGS AND 
SEVERABILITY CLAUSE; PROVIDING FOR A MAXIMUM PENALTY OR 
FINE OF TWO THOUSAND DOLLARS ($2,000.00); ORDERING 
RECORDATION BY THE CITY SECRETARY IN THE DEED RECORDS OF 
MIDLAND COUNTY, TEXAS; AND ORDERING PUBLICATION  
(DEVELOPMENT SERVICES)

Purpose:

The applicant, Ramona Ruiz, is requesting a Special Exception from the City of Midland 
Zoning Ordinance, Section 5.05 – Nonresidential Zoning District Dimensional Regulations 
Chart, concerning the minimum lot dimensions to be able to rezone her property to RR, 
Regional Retail District. 

Recommended City Council Action:

Deny

Fiscal Impact:

No City funds are required to process this request.
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Discussion:

The applicant’s property is located behind 511 North Tyler Street and the location of a defunct 
garage. The applicant is requesting a special exception to the minimum lot dimensions for the 
proposed RR, Regional Retail District to be able to proceed with her application of rezoning 
her property to be able to open a barbershop. The first reading of the zone change for this 
property from LI, Light Industrial District to RR, Regional Retail District was approved by the 
City Council on July 14, 2020. The second reading has been postponed pending approval of 
this special exception. 

The property is currently zoned LI, Light Industrial District and meets the minimum lot 
dimensions for that district; however, the property does not meet the minimum lot dimensions 
for the proposed RR, Regional Retail District. 

Per our City of Midland Zoning Ordinance, Section 5.05 – Nonresidential Zoning District 
Dimensional Regulations Chart:

RR, Regional Retail District
Lot Dimensions 

Minimum Lot Area: 8,000 Square Feet
Minimum Lot Width: 60 Feet
Minimum Lot Depth: 100 Feet

As shown on the survey (Exhibit A) provided, the current lot area is 3,500 square feet, the 
current lot width is 50 feet, and the current lot depth is 70 feet.

This request has been circulated to all pertinent City departments for review. Below are the 
departments’ comments.

Engineering: (Approved)

No objection to zone change. 

Site drainage, utilities, driveway access, and traffic circulation may be adjusted during 
construction drawing review as necessary to receive building permit approval from Engineering 
and Traffic Operations.

Transportation: (Approved)

Site drainage, utilities, driveway access, and traffic circulation may be adjusted during 
construction drawing review as necessary to receive building permit approval from Engineering 
and Traffic Operations.

No objection to zone change.

Fire: (Approved)
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No objections.

Code Compliance: (Approved)

No Oil or Gas issues.

Building: (Approved)

No objections with the exception of an acceptable fire separation from existing structures on 
the same lot. The Building Department must be able to distinguish a two-hour fire separation 
between the proposed project and any existing structures. Building permits must be pulled.

Planning:

As this request represents a deviation from the existing Zoning Ordinance, staff would 
recommend denial of this application for a Special Exception to the City of Midland Zoning 
Ordinance, Section 5.05 – Nonresidential Zoning District Dimensional Regulations Chart. 

This request was approved at the September 22, 2020 City Council meeting.

Should the City Council approve this request, the property shall be subject to conditions A 
through E.

Conditions:

A. That the property shall significantly conform to the site plan shown in Exhibit “A”, 
which is attached hereto and incorporated herein for all purposes.

B. That the minimum lot area of this property shall be 3,500 square feet. 

C. That the minimum lot width shall be 50 feet.

D. That the minimum lot depth shall be 70 feet.

E. That said special exception shall be of no force or effect unless and until the
property is rezoned as RR, Regional Retail District.

Letters of Objection:

As of September 16, 2020, staff has not received any letters of objection.

Attachments:

Survey (Exhibit A) 
Application
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Maps

 
City Manager’s Office
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ORDINANCE NO. __________

AN ORDINANCE GRANTING A SPECIAL EXCEPTION
FOR THE WEST HALF OF LOT 1, BLOCK 4, MOODY
ADDITION, CITY AND COUNTY OF MIDLAND, TEXAS
(GENERALLY LOCATED ON THE SOUTH SIDE OF
SOUTH STREET, APPROXIMATELY 95 FEET WEST
OF NORTH TYLER STREET), BY PERMITTING (1) A
REDUCED MINIMUM LOT AREA, (2) A REDUCED
MINIMUM LOT WIDTH, AND (3) A REDUCED
MINIMUM LOT DEPTH IN THE EVENT THAT THE
ZONING DISTRICT MAP OF THE CITY OF MIDLAND
IS AMENDED TO REZONE THE PROPERTY FROM LI,
LIGHT INDUSTRIAL DISTRICT TO RR, REGIONAL
RETAIL DISTRICT; CONTAINING A CUMULATIVE
CLAUS E;  CONTAINING A S AVINGS  AND
SEVERABILITY CLAUSE; PROVIDING FOR A
MAXIMUM PENALTY OR FINE OF TWO THOUSAND
DOLLARS ($2,000.00); ORDERING RECORDATION BY
THE CITY SECRETARY IN THE DEED RECORDS OF
MIDLAND COUNTY, TEXAS; AND ORDERING
PUBLICATION

WHEREAS, the City Council modified the authority of the Board of Adjustment  in

Title XI, Chapter 1, Section 7 (“Section 11-1-7”) of the Midland City Code; and

WHEREAS, Section 11-1-7 provides for the consideration of requests for special

exceptions to the Midland Zoning Ordinance; and

WHEREAS, the Council finds that satisfactory evidence has been presented that the

use to be authorized by the granting of the special exception will not be detrimental to the

health, safety, comfort and welfare of the occupants of the land area near the tract on which

the use to be allowed by special exception will be located; and

WHEREAS, the Council finds that it is clearly and specifically authorized by the

terms of Section 11-1-7 to grant such a special exception, and said exception will be in

harmony with the general purposes and intent of the zoning provisions of the Midland City

Code; and 

WHEREAS, after a full and fair public hearing at which all parties in interest were

offered an opportunity to be heard, all pursuant to law, the Council finds it to be in the public

interest to grant a special exception to the Zoning Code, pursuant to Section 11-1-7, for the
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purposes herein stated, subject to special conditions;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That a special exception is hereby granted for the property

described as the west half of Lot 1, Block 4, Moody Addition, City and County of Midland,

Texas (the “Property”).  Said special exception shall allow (1) a reduced minimum lot area,

(2) a reduced minimum lot width, and (3) a reduced minimum lot depth in the event that the

Zoning District Map of the City of Midland, Texas, is amended to rezone the Property from

LI, Light Industrial District to RR, Regional Retail District.

SECTION TWO.  That said special exception is subject to the following special

conditions:

A. That the dimensions of the Property shall conform to the dimensions shown in
Exhibit “A”, which is attached hereto and incorporated herein for all purposes.

B. That the minimum lot area shall be 3,500 square feet. 

C. That the minimum lot width shall be 50 feet.

D. That the minimum lot depth shall be 70 feet.

E. That said special exception shall be of no force or effect unless and until the
Property is rezoned as described in Section One of this ordinance.

SECTION THREE.  The provisions of this ordinance are to be cumulative of all

other ordinances or parts of ordinances governing or regulating the same subject matter as

that covered herein; provided, however, that all prior ordinances or parts of ordinances

inconsistent with or in conflict with any of the provisions of this ordinance are hereby

expressly repealed to the extent of any such inconsistency or conflict.

SECTION FOUR.  If any section, subsection, sentence, clause or phrase of this

ordinance is, for any reason, held to be unconstitutional or invalid, such holding shall not

affect the validity of the remaining portions of this ordinance.  The Council of the City of

Midland hereby declares that it would have passed this ordinance and each section,

2
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subsection, sentence, clause, or phrase hereof irrespective of the fact that any one or more

sections, subsections, sentences, clauses, or phrases be declared unconstitutional or invalid.

SECTION FIVE.  The penalty for violation of this ordinance shall be in accordance

with the general penalty provisions contained in Section 1-3-1 of the City Code of Midland,

Texas, which provides for a fine not exceeding two thousand dollars ($2,000.00).

SECTION SIX.  The City Secretary is hereby authorized and directed to file this

ordinance with the Office of the County Clerk for purposes of recordation.

SECTION SEVEN.  The City Secretary is hereby authorized and directed to publish

the descriptive caption of this ordinance in the manner and for the length of time prescribed

by the law as an alternative method of publication.

The above and foregoing ordinance was duly proposed, read in full and adopted on

first reading, the ______ day of _____________, A.D., 2020; and passed to second reading

on motion of Council member _____________, seconded by Council member

_____________, by the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

The above and foregoing ordinance was read in full and finally adopted by the

following vote upon motion of Council member _____________, seconded by Council

member _____________, on the ______ day of _____________, A.D., 2020, at a regular

meeting of the City Council:

Council members voting “AYE”:

Council members voting “NAY”:

PASSED AND APPROVED THIS ______ day of _____________, A.D., 2020.

3
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__________________________________
Patrick N. Payton, Mayor

ATTEST:

__________________________________
Amy M. Turner, City Secretary

APPROVED AS TO CONTENT
AND COMPLETENESS:

__________________________________
Robert Patrick, Assistant City Manager

__________________________________
Charles Harrington, Director of Development Services

APPROVED ONLY AS TO FORM:

__________________________________
John Ohnemiller, City Attorney

S:\Ordinances\Code Administration\Special Exceptions\2020\E-20-0040.Ramona Ruiz - Reduced M inimum Lot Area, Width, and Depth (Pre Zone Change).wpd
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City of Midland, Texas
Planning  Division Ë L E G E N D 

CITY LIMITS
PARCEL
PRIVATE BLDGS

Consider a request by Ramona Ruiz, for a special 
exception from the City of Midland Zoning Ordinance, 

Section 5.05 – Nonresidential Zoning District Dimensional 
Regulations Chart, concerning the minimum lot dimensions 
on the west half of Lot 1, Block 4, Moody Addition, City and 

County of Midland, Texas.   

Generally located on the south side of South Street, 
approximately 95 feet west of North Tyler Street. 

(Council District 2)
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City Council Meeting

Item Number: 28

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Joseph Marynak, Planner
Subject: AN ORDINANCE AMENDING THE ZONING DISTRICT

MAP OF THE CITY OF MIDLAND TO REZONE THE
WEST HALF OF LOT 1, BLOCK 4, MOODY ADDITION,
CITY AND COUNTY OF MIDLAND, TEXAS, FROM LI,
LIGHT INDUSTRIAL DISTRICT TO RR, REGIONAL
RETAIL DISTRICT (GENERALLY LOCATED ON THE
SOUTH SIDE OF SOUTH STREET, APPROXIMATELY
95 FEET WEST OF NORTH TYLER STREET);
CONTAINING A CUMULATIVE CLAUSE;
CONTAINING A SAVINGS AND SEVERABILITY
CLAUSE; PROVIDING FOR A MAXIMUM PENALTY
OR FINE OF TWO THOUSAND DOLLARS ($2,000.00); AND ORDERING 
PUBLICATION Council District 2 (DEVELOPMENT SERVICES)

Purpose:

The applicant, Ramona Ruiz, is requesting a Zone Change from LI, Light Industrial District to 
RR, Regional Retail District, on the west half of Lot 1, Block 4, Moody Addition, for a barber 
shop.

Recommended City Council Action:

Deny

Fiscal Impact:

No City funds are required to process this request. 

Discussion:
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Current Zoning:

LI, Light Industrial District

Surrounding Zoning and Land Use:

The properties to the north and west are zoned MF-22, Multiple Family Dwelling District and 
are the locations of single family houses. The properties to the east and south are zoned LI, 
Light Industrial District and are the locations of a bakery and a church, respectively. 

Analysis:

The applicant is requesting this zone change for to remodel an existing garage into a barber 
shop. This use is not permitted in the LI, Light Industrial District, so the applicant is requesting 
to rezone the property to a district, which allows this use. 

As this property is a portion of a lot, it will need to be replatted prior to a building permit being 
issued. Furthermore, the size of this property is currently 3,500 square feet, which does not 
meet the minimum lot size requirements of 8,000 square feet for the RR, Regional Retail 
District or any other zoning district that permits the operation of a barber shop. Therefore, this 
property will also require a special exception to the minimum lot size requirement 

This proposed zone change has been circulated to and reviewed by respective City 
departments for internal review and their comments, conditions, and requirements are as 
follows:

Fire: (Approved)

No objections

Building: (Approved)

The change in floor plan, mainly the small addition and the changing of the doorway on the 
front of the building will require permits and inspections from the City of Midland Code 
Administration Division. Per state law, any alteration of a commercial building requires an 
asbestos report and possible removal of asbestos laden materials before permitting and 
construction can proceed.

Engineering: (Approved)

No objections to zone change.

Site drainage, utilities, driveway access, and traffic circulation may be adjusted during 
construction drawing review as necessary to receive building permit approval from Engineering 
and Traffic Operations.
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Code: (Approved)

No Oil and Gas issues.

Transportation: (Approved)

Site drainage, utilities, driveway access, and traffic circulation may be adjusted during 
construction drawing review as necessary to receive building permit approval from Engineering 
and Traffic Operations.

No objection to zone change.

Planning: 

As the nearest RR, Regional Retail District is 383 feet away along Lamesa Road and since the 
existing conditions of this property do not conform to various zoning requirements, staff would 
recommend denial of this request. However, if approved, staff recommends that it be subject to 
condition A. 

This request was approved at the June 15, 2020 Planning and Zoning Commission meeting 
and at the July 14, 2020 City Council meeting. 

Conditions:

A. That the use and development of this property shall conform to the
regulations of the RR, Regional Retail District.

Letters of Objection:

Staff has not received any letters of objection as of June 8, 2020. 

Attachments: 

Site Plan
Survey
Application
Maps

 
City Manager’s Office
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ORDINANCE NO. __________

AN ORDINANCE AMENDING THE ZONING DISTRICT

MAP OF THE CITY OF MIDLAND TO REZONE THE

WEST HALF OF LOT 1, BLOCK 4, MOODY ADDITION,

CITY AND COUNTY OF MIDLAND, TEXAS, FROM LI,

LIGHT INDUSTRIAL DISTRICT TO RR, REGIONAL

RETAIL DISTRICT (GENERALLY LOCATED ON THE

SOUTH SIDE OF SOUTH STREET, APPROXIMATELY

95 FEET WEST OF NORTH TYLER STREET);

C O N T A I N I N G  A  C U M U L A T I V E  C L A U S E ;

CONTAINING A SAVINGS AND SEVERABILITY

CLAUSE; PROVIDING FOR A MAXIMUM PENALTY

OR FINE OF TWO THOUSAND DOLLARS ($2,000.00);

AND ORDERING PUBLICATION

WHEREAS, the City Planning and Zoning Commission and the Governing Body of

the City of Midland, in compliance with the City Charter, the City Code, and State law, have

given the requisite notices by United States mail, publication and otherwise; and after a full

and fair hearing to all of the property owners generally and particularly to those interested

persons situated in the affected area and in the vicinity thereof, the Governing Body finds

that the public health, safety and general welfare will be best served by rezoning the west half

of Lot 1, Block 4, Moody Addition, City and County of Midland, Texas (the “Property”) to

RR, Regional Retail District, as set out hereinafter;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That the Zoning District Map of the City of Midland, Texas, is

hereby amended to rezone the Property from LI, Light Industrial District to RR, Regional

Retail District.

SECTION TWO. That the definitions given in the zoning regulations contained in

the City Code of the City of Midland, Texas, shall be applicable to such of those terms as are

used herein.

SECTION THREE.  The provisions of this ordinance are to be cumulative of all

other ordinances or parts of ordinances governing or regulating the same subject matter as

that covered herein; provided, however, that all prior ordinances or parts of ordinances
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inconsistent with or in conflict with any of the provisions of this ordinance are hereby

expressly repealed to the extent of any such inconsistency or conflict.

SECTION FOUR.  If any section, subsection, sentence, clause or phrase of this

ordinance is, for any reason, held to be unconstitutional or invalid, such holding shall not

affect the validity of the remaining portions of this ordinance.  The Council of the City of

Midland hereby declares that it would have passed this ordinance and each section,

subsection, sentence, clause, or phrase hereof irrespective of the fact that any one or more

sections, subsections, sentences, clauses, or phrases be declared unconstitutional or invalid.

SECTION FIVE.  The penalty for violation of this ordinance shall be in accordance

with the general penalty provisions contained in Section 1-3-1 of the City Code of Midland,

Texas, which provides for a fine not exceeding two thousand dollars ($2,000.00). 

SECTION SIX.  The City Secretary is hereby authorized and directed to publish the

descriptive caption of this ordinance in the manner and for the length of time prescribed by

the law as an alternative method of publication.

The above and foregoing ordinance was duly proposed, read in full and adopted on

first reading, the ______ day of _____________, A.D., 2020; and passed to second reading

on motion of Council member _____________, seconded by Council member

_____________, by the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

The above and foregoing ordinance was read in full and finally adopted by the

following vote upon motion of Council member _____________, seconded by Council

member _____________, on the ______ day of _____________, A.D., 2020, at a regular

meeting of the City Council:

Council members voting “AYE”:

2
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Council members voting “NAY”:

PASSED AND APPROVED THIS ______ day of _____________, A.D., 2020.

__________________________________

Patrick N. Payton, Mayor

ATTEST:

_________________________________

Amy M. Turner, City Secretary

APPROVED AS TO CONTENT

AND COMPLETENESS:

_________________________________

Robert Patrick, Assistant City Manager

_________________________________

Charles Harrington, Director of Development Services

APPROVED ONLY AS TO FORM:

_________________________________

John Ohnemiller, City Attorney

3S:\Ordinances\Planning\Zone Chng\2020\Z-20-0180.LI to RR.wpd
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City of Midland, Texas
Planning  Division Ë L E G E N D 

CITY LIMITS
PARCEL
PRIVATE BLDGS

Consider a request by Ramona Ruiz, for a zone 
change from LI, Light Industrial District to RR, 
Regional Retail on the west half of Lot 1, Block 4, 
Moody Addition, City and County of Midland, Texas.   

Generally located on the south side of South Street, 
approximately 95 feet west of North Tyler Street. 
(Council District 2)
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City Council Agenda

MEETING DATE:  October 6, 2020

TO: CITY COUNCIL/CITY MANAGER

FROM: Ron Jenkins, Oil & Gas Coordinator

SUBJECT: The proposed granting of oil and gas well permits to 
Diamondback E&P LLC for the drilling of the following oil and 
gas wells: Missoula Unit 806LS; Missoula Unit 817MS; Butte 
Unit 805LS; and Butte Unit 816MS; said wells being generally 
located 409 feet north of Green Tree Blvd. extension and 
between 2,062 feet and 2,122 feet west of North Midkiff Road 
extension.  District 1

Purpose:

Diamondback E&P LLC, for the drilling of oil gas wells, as listed prior.  This is an 
opportunity for the Council to receive public comment.  Council may consider this permit 
following a 30-day public comment period and at a regularly scheduled meeting.  No 
notices of objection received. 

Recommended City Council Action
Approve  Deny         Direction/Informational

Fiscal Impact:

There is no cost to the City to process this application.

Discussion:

The Oil and Gas Advisory Committee has reviewed this well site in detail and 
recommends approval noting an update of one exhibit. Diamondback E&P will be using 
at a minimum 24 ft. tall sound walls on the southerly side of the well pad during 
completion operations (frac and drillout).  Sound walls may also be erected on the 
westerly side if needed.    Diamondback E&P does have a surface agreement with the 
surface owner.  Receiving support of the Oil & Gas Advisory Committee, Diamondback 
E&P is requesting the following variances:
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1. Requesting a variance for trees of 2”-3” in diameter due to having a greater survival 
rate over a five-year period and have a growth rate greater than the 4” diameter 
requirements.
2. Requesting a variance to have perimeter fence around the four well pad site and the 
ability to remove either fence around pad site if and when the construction of greater 
perimeter is deemed and replace fence meeting the requirement of the applicable 
ordinance.
3. Requesting a variance to a larger reserve pit being 445 ft. X 227 ft. for the drilling of 
four separate wells on drilling pad which will result in a smaller footprint to the surface 
versus four separate reserve pits. 
4. Requesting a variance to the pit closure requirement with the option to use a green 
bio technology treatment which will result in a low percentage of hydrocarbons in soil in 
an environmentally friendly state.
5. Requesting a variance to the hours of operation for fracture stimulations and to allow 
for frac operations to occur during a 24-hour period which will include the use of lights 
during such operations.

Attachments:  Applications, Location maps, Exhibit - Drill site maps, Exhibit – Flow Line 
Location.
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7/27/2020 DIAMONDBACK E&P LLC
500 W. TEXAS AVE., STE 1200
MIDLAND, TX 79701

PAULA BRUNSON
Regulatory Advisor

500 W. Texas Ave., Ste 1200
Midland, TX 79701

432-221-7442

x

Joel Martin, Production Manager

432-699-9332 432-238-9969

Joel Martin
432-238-9969

500 W. Texas Ave., Ste 1200
Midland, TX 79701

(Same as above)

See attached.

Amanda Gray

Farming and pasture.
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BUTTE UNIT 805LS

See Exhibit W.

SHL:  2102' FEL & 309' FSL, T&P RR Co Svy, Blk 39, T-1-S, Sec 8, A-719 
BHL:  2276' FEL & 2592' FNL, T&P RR Co Svy, Blk 39, T-1-S, Sec. 17, A-37

None

Oncor is the electricity transmission provider.  The actual electricity provider will be a
function of the best available rates and reliability of the provider.

Existing water wells location in Section 8, Blk 39, T&P RR Co Svy will be used.  Other nearby wells will be 
used if needed.  Trucking will also be used if needed.

All electric lines will be overhead for the immediate future.

See Exhibit O.
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Attachment to 
Application for Oil and Gas Permit 

 
 
II. Mineral Ownership Butte Unit 
Names and Addresses of Mineral Estate Lessors (under applicable lease): 
 

Anguish Partnership 
P.O. Box 63 
Midland, TX 79702 

Christine Barnes Mallams, a.k.a. Christine 
Motycka 
P.O. Box 505 
Midland, TX 79702 

Evans Resources, L.P. 
3502 Mockingbird Ln  
Midland, TX 79707 

D&J Anguish Properties, Ltd. 
33819 Conroe Huffsmith Road 
Magnolia, TX 77354-5011 

D. Wynn Ent., LLC 
825 Good Springs Loop 
Willison, TN 38076 

Anguish Interests, LLC 
350 C.R. 2664 
Eureka Springs, AR 72631 

Brigham Minerals 
5914 W. Courtyard Dr. 
Bridgepoint Plaza II, Ste. 200 
Austin, TX 78730 

SBN 2015 Map 
5410 Bees Caves Rd. 
Austin, TX 78746 

Clay Young Smith 
56 Champions Run 
San Antonio, TX 78258 

Jauer Energy, LLC 
25716 Creekside Cove 
Boerne, TX 78006 

David Eric Ash 
310 Berkeley Oak 
Shavano Park, TX 78230  

Buckhorn Minerals II, LLP 
1800 Bering Dr, STE 1075 
Houston, TX 77057 

Alva Energy, LLC 
P.O. Box 10151 
Midland, TX 79702 

Sidewell Oil & Gas, Inc. 
P.O. Box 9298 
Amarillo, TX 79105 

Santa Elena Minerals, LP 
P.O. Box 2063 
Midland, TX 79702 

Texas Redhand, LLC 
P.O. Box 2840 
Midland, TX 79702 

Simone Huys O’Neill, LLC 
10800 E Cactus Rd Unit 13 
Scottsdale, AZ 85259 

RRIG Energy, LLC 
P.O. Box 471192 
Fort Worth, TX 76147 

Powers Acquisitions, LLC 
P.O. Box 470972 
Fort Worth, TX 76147 

RRIG Permian I, LLC 
P.O. Box 471195 
Fort Worth, TX 76147 

Stone Liquidating 
c/o Bessemer trust Company, N.A. 
109 N. Post Oak Lane, Ste. 205 
Houston, TX 77024 

Carolyn J. Davis 
3946 Freshwind Circle 
Westlake Village, CA 91361 

Primitive Petroleum 
4514 Robin Lane 
Midland, TX 79707 

Aspen Grove Royalty Company, LLC 
P.O. Box 10588 
Midland, TX 79701 
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Barbara Hilseweck Wong, Trustee of The Barbara 
Hilseweck Wong Trust 
P.O. Box 12749  
Dallas, TX 75225 

Bob W. Dutton and wife, Lettie A. Dutton 
3801 Crestridge Dr. 
Midland, TX 79707 
 

Byrd McNeil Ball and Alice Hilseweck Ball, 
Trustees of The Ball Family Trust 
P.O. Box 12749  
Dallas, TX 75225 

Jake Kelley and wife, Megan Kelley 
3804 Crestridge Dr. 
Midland, TX 79707 

Donald W. Turner and Barara Theresa Turner Co-
Trustees of the Ball Family Trust 
4514 Tutbury Court 
Amarillo, TX 79119 

Elaine Barnes 
P.O. Box 505 
Midland, TX 79702 

Gloria R.A. Evans Ltd. 
P.O. Box 7962 
Midland TX 79708 

GrayRock Minerals, LLC 
5950 Cedar Springs Rd 
Dallas, TX 75235 

Helen O. Schwab 
410 West Ohio Ave.                           
Midland, TX 79701 

Hilseweck Partnership 
P.O. Box 12749  
Dallas, TX 75225 

John R. Michener and/or John M. Michener, 
JTWROS 
1908 Midcress  
Plano TX 75075 

Jordan Oliver and Jennifer Oliver 
3809 Crestridge Dr. 
Midland, TX 79707 

Julie Barnes and Christine Motycka, Co-Trustees 
of the Laurie B. Barr Family Trust 
Wells Fargo Bank, N.A, Agent for the Laurie Barr 
Family Trust 
P.O. Box 1959 
Midland, TX 79702 

Julie Ellen Barnes 
P.O. Box 505                                        
Midland, TX 79702 
 

Mary Jane Lackey, as Trustee of the Trust 
Agreement of Mary Jane Lackey, dated 
November 20, 1998 
1601 Ramona Drive                                      
Enid, OK 73703 

Kevin Kingsland Conklin and wife, Terrie Lynn 
Conklin 
3800 Crestridge Dr. 
Midland, TX 79707 

Mary Turner 
P.O. Box 85 
Mize, MS 39116 
 

McAfee Enterprises, L.P. 
Attn: Mark Williams                                    
P.O. Box 1087                                    
Norman, OK 73070 

Michael T. O'Neill 
410 West Ohio Ave.                           
Midland, TX 79701 

Warren G. Cate, a widower 
3803 Crestridge Dr. 
Midland, TX 79707 

Mid Continental Exploration, Inc. 
P.O. Box 699                                       
Sanger, TX 76266 

Warwick Associates, L.C. 
P.O. Box 18405 
Oklahoma City, OK 73154 

Orman J. Hubbard, Jr. 
P.O. Box 512                                         
Midland, TX 79702 

W. Carr Vincent 
28 Springhill Road                                   
Des Moines, NM 88418 

Perla Mojica, a single person 
3808 Crestridge Drive 
Midland, TX 79707 

The City of Midland 
300 N. Loraine 
Midland, TX 79701 
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Steven C. Barnes 
P.O. Box 505                                        
Midland, TX 79703 

Raymond C. Irving and wife, Joyce C. Irving 
3806 Crestridge Dr. 
Midland, TX 79707 

Terri Ann Williams, Trustee of Trust C 
1100 S. Pickard  
Norman, OK 73069 

Viper Energy Partners 
500 W. Texas Ave, Ste. 1200 
Midland, TX 79701 

Terry W. Rice 
3805 Crestridge Dr. 
Midland, TX 79707 

Timothy C. Reece 
3802 Crestridge Dr. 
Midland, TX 79707 

William Hapgood Howard 
P.O. Box 30172 
Midland, TX 79706 

Lauren Howard Strubar 
401 Ranch Road 620 N Ste B  
Lakeway, TX 78734 

Susan Howard Strickland 
1604 Ventura Dr. 
Midland, TX 79705 

Randy Howard McPherson 
4710 E. Loop 250 N. 
Midland, TX 79705 

Estate of Dessie Bond McCarroll 
5237 Juliandra Ave 
El Paso, TX 79924 
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 LOCATION AND ZONING MAP
Scale:  1"  =  900'

Consider a requ est for a Permit to drill an Oil and 
Gas Well w ithin the City Limits located 309’ 
FSL and 2,102’ FEL, Section 8, Block 39, T-1-S,
T&P RR CO Su rv ey, Midland Cou nty, Texas. 

Generally located 409 feet north of  Green Tree Blv d.
extension and 2,102 feet w est of North Midkiff  Road
extension. 

Oil - 027366 - 2020 L E G E N D

Butte Unit 805LS

FD                        FUTURE DEVELOPMENT                      BP                               BUSINESS PARK
PD                        PLANNED DISTRICT                               P                                  PARKING
AE                        AGRICULTURE ESTATE                       01, O2                         OFFICE
CE                        COUNTRY ESTATE                                NS                                NEIGHBORHOOD SERVICE
1F1, 1F2, 1F3      ONE-FAMILY DWELLING                    LR1, LR2 ,LR3          LOCAL RETAIL
MH                       MOBILE HOME DWELLING               C1, C2, C3                  COMMERCIAL
TH                        TOWNHOUSE DWELLING                   IP ,IP1, IP2, IP3         INDUSTRIAL PARK
2F                         TWO-FAMILY DWELLING                   LI                                LIGHT INDUSTRY
MF1, MF2           MULTIPLE FAMILY DWELLING        HI                               HEAVY INDUSTRY

ZONING DISTRICTS:

309
' FS

L

2102' FEL

City of Midland, Texas
GIS  Division Ë

CITY LIMITSPUBLIC BLDGS

ACCESSORY BLDGSZONING SURVEY SEC.
860 FT. BUFFER

CITY PARCELS
COUNTY PARCELS PRIVATE BLDGS

Map by PL
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7/27/2020 DIAMONDBACK E&P LLC
500 W. TEXAS AVE., STE 1200
MIDLAND, TX 79701

PAULA BRUNSON
Regulatory Advisor

500 W. Texas Ave., Ste 1200
Midland, TX 79701

432-221-7442

x

Joel Martin, Production Manager

432-699-9332 432-238-9969

Joel Martin
432-238-9969

500 W. Texas Ave., Ste 1200
Midland, TX 79701

(Same as above)

See attached.

Amanda Gray

Farming and pasture.
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BUTTE UNIT 816MS

See Exhibit W

SHL:  2122' FEL & 309' FSL, T&P RR Co Svy, Blk 39, T-1-S, Sec 8, A-719 
BHL:  2351' FEL & 2592' FNL, T&P RR Co Svy, Blk 39, T-1-S, Sec. 17, A-37

None

Oncor is the electricity transmission provider.  The actual electricity provider will be a
function of the best available rates and reliability of the provider.

Existing water wells location in Section 8, Blk 39, T&P RR Co Svy will be used.  Other nearby wells will be 
used if needed.  Trucking will also be used if needed.

All electric lines will be overhead for the immediate future.

See Exhibit O.
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Attachment to 
Application for Oil and Gas Permit 

 
 
II. Mineral Ownership Butte Unit 
Names and Addresses of Mineral Estate Lessors (under applicable lease): 
 

Anguish Partnership 
P.O. Box 63 
Midland, TX 79702 

Christine Barnes Mallams, a.k.a. Christine 
Motycka 
P.O. Box 505 
Midland, TX 79702 

Evans Resources, L.P. 
3502 Mockingbird Ln  
Midland, TX 79707 

D&J Anguish Properties, Ltd. 
33819 Conroe Huffsmith Road 
Magnolia, TX 77354-5011 

D. Wynn Ent., LLC 
825 Good Springs Loop 
Willison, TN 38076 

Anguish Interests, LLC 
350 C.R. 2664 
Eureka Springs, AR 72631 

Brigham Minerals 
5914 W. Courtyard Dr. 
Bridgepoint Plaza II, Ste. 200 
Austin, TX 78730 

SBN 2015 Map 
5410 Bees Caves Rd. 
Austin, TX 78746 

Clay Young Smith 
56 Champions Run 
San Antonio, TX 78258 

Jauer Energy, LLC 
25716 Creekside Cove 
Boerne, TX 78006 

David Eric Ash 
310 Berkeley Oak 
Shavano Park, TX 78230  

Buckhorn Minerals II, LLP 
1800 Bering Dr, STE 1075 
Houston, TX 77057 

Alva Energy, LLC 
P.O. Box 10151 
Midland, TX 79702 

Sidewell Oil & Gas, Inc. 
P.O. Box 9298 
Amarillo, TX 79105 

Santa Elena Minerals, LP 
P.O. Box 2063 
Midland, TX 79702 

Texas Redhand, LLC 
P.O. Box 2840 
Midland, TX 79702 

Simone Huys O’Neill, LLC 
10800 E Cactus Rd Unit 13 
Scottsdale, AZ 85259 

RRIG Energy, LLC 
P.O. Box 471192 
Fort Worth, TX 76147 

Powers Acquisitions, LLC 
P.O. Box 470972 
Fort Worth, TX 76147 

RRIG Permian I, LLC 
P.O. Box 471195 
Fort Worth, TX 76147 

Stone Liquidating 
c/o Bessemer trust Company, N.A. 
109 N. Post Oak Lane, Ste. 205 
Houston, TX 77024 

Carolyn J. Davis 
3946 Freshwind Circle 
Westlake Village, CA 91361 

Primitive Petroleum 
4514 Robin Lane 
Midland, TX 79707 

Aspen Grove Royalty Company, LLC 
P.O. Box 10588 
Midland, TX 79701 
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Barbara Hilseweck Wong, Trustee of The Barbara 
Hilseweck Wong Trust 
P.O. Box 12749  
Dallas, TX 75225 

Bob W. Dutton and wife, Lettie A. Dutton 
3801 Crestridge Dr. 
Midland, TX 79707 
 

Byrd McNeil Ball and Alice Hilseweck Ball, 
Trustees of The Ball Family Trust 
P.O. Box 12749  
Dallas, TX 75225 

Jake Kelley and wife, Megan Kelley 
3804 Crestridge Dr. 
Midland, TX 79707 

Donald W. Turner and Barara Theresa Turner Co-
Trustees of the Ball Family Trust 
4514 Tutbury Court 
Amarillo, TX 79119 

Elaine Barnes 
P.O. Box 505 
Midland, TX 79702 

Gloria R.A. Evans Ltd. 
P.O. Box 7962 
Midland TX 79708 

GrayRock Minerals, LLC 
5950 Cedar Springs Rd 
Dallas, TX 75235 

Helen O. Schwab 
410 West Ohio Ave.                           
Midland, TX 79701 

Hilseweck Partnership 
P.O. Box 12749  
Dallas, TX 75225 

John R. Michener and/or John M. Michener, 
JTWROS 
1908 Midcress  
Plano TX 75075 

Jordan Oliver and Jennifer Oliver 
3809 Crestridge Dr. 
Midland, TX 79707 

Julie Barnes and Christine Motycka, Co-Trustees 
of the Laurie B. Barr Family Trust 
Wells Fargo Bank, N.A, Agent for the Laurie Barr 
Family Trust 
P.O. Box 1959 
Midland, TX 79702 

Julie Ellen Barnes 
P.O. Box 505                                        
Midland, TX 79702 
 

Mary Jane Lackey, as Trustee of the Trust 
Agreement of Mary Jane Lackey, dated 
November 20, 1998 
1601 Ramona Drive                                      
Enid, OK 73703 

Kevin Kingsland Conklin and wife, Terrie Lynn 
Conklin 
3800 Crestridge Dr. 
Midland, TX 79707 

Mary Turner 
P.O. Box 85 
Mize, MS 39116 
 

McAfee Enterprises, L.P. 
Attn: Mark Williams                                    
P.O. Box 1087                                    
Norman, OK 73070 

Michael T. O'Neill 
410 West Ohio Ave.                           
Midland, TX 79701 

Warren G. Cate, a widower 
3803 Crestridge Dr. 
Midland, TX 79707 

Mid Continental Exploration, Inc. 
P.O. Box 699                                       
Sanger, TX 76266 

Warwick Associates, L.C. 
P.O. Box 18405 
Oklahoma City, OK 73154 

Orman J. Hubbard, Jr. 
P.O. Box 512                                         
Midland, TX 79702 

W. Carr Vincent 
28 Springhill Road                                   
Des Moines, NM 88418 

Perla Mojica, a single person 
3808 Crestridge Drive 
Midland, TX 79707 

The City of Midland 
300 N. Loraine 
Midland, TX 79701 
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Steven C. Barnes 
P.O. Box 505                                        
Midland, TX 79703 

Raymond C. Irving and wife, Joyce C. Irving 
3806 Crestridge Dr. 
Midland, TX 79707 

Terri Ann Williams, Trustee of Trust C 
1100 S. Pickard  
Norman, OK 73069 

Viper Energy Partners 
500 W. Texas Ave, Ste. 1200 
Midland, TX 79701 

Terry W. Rice 
3805 Crestridge Dr. 
Midland, TX 79707 

Timothy C. Reece 
3802 Crestridge Dr. 
Midland, TX 79707 

William Hapgood Howard 
P.O. Box 30172 
Midland, TX 79706 

Lauren Howard Strubar 
401 Ranch Road 620 N Ste B  
Lakeway, TX 78734 

Susan Howard Strickland 
1604 Ventura Dr. 
Midland, TX 79705 

Randy Howard McPherson 
4710 E. Loop 250 N. 
Midland, TX 79705 

Estate of Dessie Bond McCarroll 
5237 Juliandra Ave 
El Paso, TX 79924 
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 LOCATION AND ZONING MAP
Scale:  1"  =  900'

Consider a requ est for a Permit to drill an Oil and 
Gas Well w ithin the City Limits located 309’ 
FSL and 2,122’ FEL, Section 8, Block 39, T-1-S,
T&P RR CO Su rv ey, Midland Cou nty, Texas. 

Generally located 409 feet north of  Green Tree Blv d.
extension and 2,122 feet w est of North Midkiff  Road
extension. 

Oil - 027365 - 2020 L E G E N D

Butte Unit 816MS

FD                        FUTURE DEVELOPMENT                      BP                               BUSINESS PARK
PD                        PLANNED DISTRICT                               P                                  PARKING
AE                        AGRICULTURE ESTATE                       01, O2                         OFFICE
CE                        COUNTRY ESTATE                                NS                                NEIGHBORHOOD SERVICE
1F1, 1F2, 1F3      ONE-FAMILY DWELLING                    LR1, LR2 ,LR3          LOCAL RETAIL
MH                       MOBILE HOME DWELLING               C1, C2, C3                  COMMERCIAL
TH                        TOWNHOUSE DWELLING                   IP ,IP1, IP2, IP3         INDUSTRIAL PARK
2F                         TWO-FAMILY DWELLING                   LI                                LIGHT INDUSTRY
MF1, MF2           MULTIPLE FAMILY DWELLING        HI                               HEAVY INDUSTRY

ZONING DISTRICTS:

309
' FS

L

2122' FEL

City of Midland, Texas
GIS  Division Ë

CITY LIMITSPUBLIC BLDGS

ACCESSORY BLDGSZONING SURVEY SEC.
860 FT. BUFFER

CITY PARCELS
COUNTY PARCELS PRIVATE BLDGS

Map by PL
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7/27/2020 DIAMONDBACK E&P LLC
500 W. TEXAS AVE., STE 1200
MIDLAND, TX 79701

PAULA BRUNSON
Regulatory Advisor

500 W. Texas Ave., Ste 1200
Midland, TX 79701

432-221-7442

x

Joel Martin, Production Manager

432-699-9332 432-238-9969

Joel Martin
432-238-9969

500 W. Texas Ave., Ste 1200
Midland, TX 79701

(Same as above)

See attached.

Amanda Gray

Farming and pasture.
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MISSOULA UNIT 806LS

See Exhibit W.

SHL:  2062' FEL & 309' FSL, T&P RR Co Svy, Blk 39, T-1-S, Sec 8, A-719
BHL:  1645' FEL & 2591' FNL, T&P RR Co Svy, Blk 39, T-1-S, Sec. 17, A-37

None

Oncor is the electricity transmission provider.  The actual electricity provider will be a
function of the best available rates and reliability of the provider.

Existing water wells location in Section 8, Blk 39, T&P RR Co Svy will be used.  Other nearby wells will be 
used if needed.  Trucking will also be used if needed.

All electric lines will be overhead for the immediate future.

See Exhibit O.
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Attachment to 
Application for Oil and Gas Permit 

 
 
II. Mineral Ownership Missoula Unit 
Names and Addresses of Mineral Estate Lessors (under applicable lease): 
 

Anguish Partnership 
P.O. Box 63 
Midland, TX 79702 

Christine Barnes Mallams, a.k.a. Christine 
Motycka 
P.O. Box 505 
Midland, TX 79702 

Evans Resources, L.P. 
3502 Mockingbird Ln  
Midland, TX 79707 

D&J Anguish Properties, Ltd. 
33819 Conroe Huffsmith Road 
Magnolia, TX 77354-5011 

D. Wynn Ent., LLC 
825 Good Springs Loop 
Willison, TN 38076 

Anguish Interests, LLC 
350 C.R. 2664 
Eureka Springs, AR 72631 

Brigham Minerals 
5914 W. Courtyard Dr. 
Bridgepoint Plaza II, Ste. 200 
Austin, TX 78730 

SBN 2015 Map 
5410 Bees Caves Rd. 
Austin, TX 78746 

Clay Young Smith 
56 Champions Run 
San Antonio, TX 78258 

Jauer Energy, LLC 
25716 Creekside Cove 
Boerne, TX 78006 

David Eric Ash 
310 Berkeley Oak 
Shavano Park, TX 78230  

Buckhorn Minerals II, LLP 
1800 Bering Dr, STE 1075 
Houston, TX 77057 

Alva Energy, LLC 
P.O. Box 10151 
Midland, TX 79702 

Sidwell Oil & Gas, Inc. 
P.O. Box 9298 
Amarillo, TX 79105 

Santa Elena Minerals, LP 
P.O. Box 2063 
Midland, TX 79702 

Texas Redhand, LLC 
P.O. Box 2840 
Midland, TX 79702 

Powers Acquisitions, LLC 
P.O. Box 470972 
Fort Worth, TX 76147 

RRIG Energy, LLC 
P.O. Box 471192 
Fort Worth, TX 76147 

Primitive Petroleum 
4514 Robin Lane 
Midland, TX 79707 

RRIG Permian I, LLC 
P.O. Box 471195 
Fort Worth, TX 76147 

Barbara Hilseweck Wong, Trustee of The Barbara 
Hilseweck Wong Trust 
P.O. Box 12749  
Dallas, TX 75225 

Carolyn J. Davis 
3946 Freshwind Circle 
Westlake Village, CA 91361 

Gloria R.A. Evans Ltd. 
P.O. Box 7962 
Midland TX 79708 

Aspen Grove Royalty Company, LLC 
P.O. Box 10588 
Midland, TX 79701 
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Byrd McNeil Ball and Alice Hilseweck Ball, 
Trustees of The Ball Family Trust 
P.O. Box 12749  
Dallas, TX 75225 

Elaine Barnes 
P.O. Box 505 
Midland, TX 79702 

Donald W. Turner and Barara Theresa Turner Co-
Trustees of the Ball Family Trust 
4514 Tutbury Court 
Amarillo, TX 79119 

GrayRock Minerals, LLC 
5950 Cedar Springs Rd 
Dallas, TX 75235 

John R. Michener and/or John M. Michener, 
JTWROS 
1908 Midcress  
Plano TX 75075 

Hilseweck Partnership 
P.O. Box 12749  
Dallas, TX 75225 

Julie Barnes and Christine Motycka, Co-Trustees 
of the Laurie B. Barr Family Trust 
Wells Fargo Bank, N.A, Agent for the Laurie Barr 
Family Trust 
P.O. Box 1959 
Midland, TX 79702 

Julie Ellen Barnes 
P.O. Box 505                                        
Midland, TX 79702 

Mary Jane Lackey, as Trustee of the Trust 
Agreement of Mary Jane Lackey, dated 
November 20, 1998 
1601 Ramona Drive                                      
Enid, OK 73703 

McAfee Enterprises, L.P. 
Attn: Mark Williams                                    
P.O. Box 1087                                    
Norman, OK 73070 

Mary Turner 
P.O. Box 85 
Mize, MS 39116 

Warwick Associates, L.C. 
P.O. Box 18405 
Oklahoma City, OK 73154 

Mid Continental Exploration, Inc. 
P.O. Box 699                                       
Sanger, TX 76266 

W. Carr Vincent 
28 Springhill Road                                   
Des Moines, NM 88418 

Orman J. Hubbard, Jr. 
P.O. Box 512                                         
Midland, TX 79702 

John Dublin, Jr. 
5417 Fruitland Farm Road 
San Angelo, TX 76903 

Steven C. Barnes 
P.O. Box 505                                        
Midland, TX 79703 

Viper Energy Partners 
500 W. Texas Ave, Ste. 1200 
Midland, TX 79701 

Terri Ann Williams, Trustee of Trust C 
1100 S. Pickard  
Norman, OK 73069 
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 LOCATION AND ZONING MAP
Scale:  1"  =  900'

Conside r a re qu e st for a Pe rmit to drill an Oil and 
Gas We ll within the  City Limits locate d 309’ 
FSL and 2,062’ FEL, Se ction 8, Block 39, T-1-S,
T&P RR CO Su rv e y, Midland Cou nty, Te xas. 

Ge ne rally locate d 409 fe e t north of Gre e n Tre e  Blv d.
e xte nsion and 2,062 fe e t we st of North Midkiff Road
e xte nsion. 

Oil - 027360 - 2020 L E G E N D

Missoula Unit 806LS

FD                        FUTURE DEVELOPMENT                      BP                               BUSINESS PARK
PD                        PLANNED DISTRICT                               P                                  PARKING
AE                        AGRICULTURE ESTATE                       01, O2                         OFFICE
CE                        COUNTRY ESTATE                                NS                                NEIGHBORHOOD SERVICE
1F1, 1F2, 1F3      ONE-FAMILY DWELLING                    LR1, LR2 ,LR3          LOCAL RETAIL
MH                       MOBILE HOME DWELLING               C1, C2, C3                  COMMERCIAL
TH                        TOWNHOUSE DWELLING                   IP ,IP1, IP2, IP3         INDUSTRIAL PARK
2F                         TWO-FAMILY DWELLING                   LI                                LIGHT INDUSTRY
MF1, MF2           MULTIPLE FAMILY DWELLING        HI                               HEAVY INDUSTRY

ZONING DISTRICTS:

309
' FS

L

2062' FEL

City of Midland, Texas
GIS  Division Ë

CITY LIMITSPUBLIC BLDGS

ACCESSORY BLDGSZONING SURVEY SEC.
860 FT. BUFFER

CITY PARCELS
COUNTY PARCELS PRIVATE BLDGS

Map by PL

PACKET 27.27 October 6, 2020



7/27/2020 DIAMONDBACK E&P LLC
500 W. TEXAS AVE., STE 1200
MIDLAND, TX 79701

PAULA BRUNSON
Regulatory Advisor

500 W. Texas Ave., Ste 1200
Midland, TX 79701

432-221-7442

x

Joel Martin, Production Manager

432-699-9332 432-238-9969

Joel Martin
432-238-9969

500 W. Texas Ave., Ste 1200
Midland, TX 79701

(Same as above)

See attached.

Amanda Gray

Farming and pasture.
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MISSOULA UNIT 817MS

See Exhibit W.

SHL:  2082' FEL & 309' FSL, T&P RR Co Svy, Blk 39, T-1-S, Sec 8, A-719
BHL:  1695' FEL & 2591' FNL, T&P RR Co Svy, Blk 39, T-1-S, Sec. 17, A-37

None

Oncor is the electricity transmission provider.  The actual electricity provider will be a
function of the best available rates and reliability of the provider.

Existing water wells location in Section 8, Blk 39, T&P RR Co Svy will be used.  Other nearby wells will be 
used if needed.  Trucking will also be used if needed.

All electric lines will be overhead for the immediate future.

See Exhibit O.
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Attachment to 
Application for Oil and Gas Permit 

 
 
II. Mineral Ownership Missoula Unit 
Names and Addresses of Mineral Estate Lessors (under applicable lease): 
 

Anguish Partnership 
P.O. Box 63 
Midland, TX 79702 

Christine Barnes Mallams, a.k.a. Christine 
Motycka 
P.O. Box 505 
Midland, TX 79702 

Evans Resources, L.P. 
3502 Mockingbird Ln  
Midland, TX 79707 

D&J Anguish Properties, Ltd. 
33819 Conroe Huffsmith Road 
Magnolia, TX 77354-5011 

D. Wynn Ent., LLC 
825 Good Springs Loop 
Willison, TN 38076 

Anguish Interests, LLC 
350 C.R. 2664 
Eureka Springs, AR 72631 

Brigham Minerals 
5914 W. Courtyard Dr. 
Bridgepoint Plaza II, Ste. 200 
Austin, TX 78730 

SBN 2015 Map 
5410 Bees Caves Rd. 
Austin, TX 78746 

Clay Young Smith 
56 Champions Run 
San Antonio, TX 78258 

Jauer Energy, LLC 
25716 Creekside Cove 
Boerne, TX 78006 

David Eric Ash 
310 Berkeley Oak 
Shavano Park, TX 78230  

Buckhorn Minerals II, LLP 
1800 Bering Dr, STE 1075 
Houston, TX 77057 

Alva Energy, LLC 
P.O. Box 10151 
Midland, TX 79702 

Sidwell Oil & Gas, Inc. 
P.O. Box 9298 
Amarillo, TX 79105 

Santa Elena Minerals, LP 
P.O. Box 2063 
Midland, TX 79702 

Texas Redhand, LLC 
P.O. Box 2840 
Midland, TX 79702 

Powers Acquisitions, LLC 
P.O. Box 470972 
Fort Worth, TX 76147 

RRIG Energy, LLC 
P.O. Box 471192 
Fort Worth, TX 76147 

Primitive Petroleum 
4514 Robin Lane 
Midland, TX 79707 

RRIG Permian I, LLC 
P.O. Box 471195 
Fort Worth, TX 76147 

Barbara Hilseweck Wong, Trustee of The Barbara 
Hilseweck Wong Trust 
P.O. Box 12749  
Dallas, TX 75225 

Carolyn J. Davis 
3946 Freshwind Circle 
Westlake Village, CA 91361 

Gloria R.A. Evans Ltd. 
P.O. Box 7962 
Midland TX 79708 

Aspen Grove Royalty Company, LLC 
P.O. Box 10588 
Midland, TX 79701 
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Byrd McNeil Ball and Alice Hilseweck Ball, 
Trustees of The Ball Family Trust 
P.O. Box 12749  
Dallas, TX 75225 

Elaine Barnes 
P.O. Box 505 
Midland, TX 79702 

Donald W. Turner and Barara Theresa Turner Co-
Trustees of the Ball Family Trust 
4514 Tutbury Court 
Amarillo, TX 79119 

GrayRock Minerals, LLC 
5950 Cedar Springs Rd 
Dallas, TX 75235 

John R. Michener and/or John M. Michener, 
JTWROS 
1908 Midcress  
Plano TX 75075 

Hilseweck Partnership 
P.O. Box 12749  
Dallas, TX 75225 

Julie Barnes and Christine Motycka, Co-Trustees 
of the Laurie B. Barr Family Trust 
Wells Fargo Bank, N.A, Agent for the Laurie Barr 
Family Trust 
P.O. Box 1959 
Midland, TX 79702 

Julie Ellen Barnes 
P.O. Box 505                                        
Midland, TX 79702 

Mary Jane Lackey, as Trustee of the Trust 
Agreement of Mary Jane Lackey, dated 
November 20, 1998 
1601 Ramona Drive                                      
Enid, OK 73703 

McAfee Enterprises, L.P. 
Attn: Mark Williams                                    
P.O. Box 1087                                    
Norman, OK 73070 

Mary Turner 
P.O. Box 85 
Mize, MS 39116 

Warwick Associates, L.C. 
P.O. Box 18405 
Oklahoma City, OK 73154 

Mid Continental Exploration, Inc. 
P.O. Box 699                                       
Sanger, TX 76266 

W. Carr Vincent 
28 Springhill Road                                   
Des Moines, NM 88418 

Orman J. Hubbard, Jr. 
P.O. Box 512                                         
Midland, TX 79702 

John Dublin, Jr. 
5417 Fruitland Farm Road 
San Angelo, TX 76903 

Steven C. Barnes 
P.O. Box 505                                        
Midland, TX 79703 

Viper Energy Partners 
500 W. Texas Ave, Ste. 1200 
Midland, TX 79701 

Terri Ann Williams, Trustee of Trust C 
1100 S. Pickard  
Norman, OK 73069 
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 LOCATION AND ZONING MAP
Scale:  1"  =  900'

Consider a requ est for a Permit to drill an Oil and 
Gas Well w ithin the City Limits located 309’ 
FSL and 2,082’ FEL, Section 8, Block 39, T-1-S,
T&P RR CO Su rv ey, Midland Cou nty, Texas. 

Generally located 409 feet north of  Green Tree Blv d.
extension and 2,082 feet w est of North Midkiff  Road
extension. 

Oil - 027361 - 2020 L E G E N D

Missoula Unit 817MS

FD                        FUTURE DEVELOPMENT                      BP                               BUSINESS PARK
PD                        PLANNED DISTRICT                               P                                  PARKING
AE                        AGRICULTURE ESTATE                       01, O2                         OFFICE
CE                        COUNTRY ESTATE                                NS                                NEIGHBORHOOD SERVICE
1F1, 1F2, 1F3      ONE-FAMILY DWELLING                    LR1, LR2 ,LR3          LOCAL RETAIL
MH                       MOBILE HOME DWELLING               C1, C2, C3                  COMMERCIAL
TH                        TOWNHOUSE DWELLING                   IP ,IP1, IP2, IP3         INDUSTRIAL PARK
2F                         TWO-FAMILY DWELLING                   LI                                LIGHT INDUSTRY
MF1, MF2           MULTIPLE FAMILY DWELLING        HI                               HEAVY INDUSTRY

ZONING DISTRICTS:

309
' FS

L

2082' FEL

City of Midland, Texas
GIS  Division Ë

CITY LIMITSPUBLIC BLDGS

ACCESSORY BLDGSZONING SURVEY SEC.
860 FT. BUFFER

CITY PARCELS
COUNTY PARCELS PRIVATE BLDGS

Map by PL
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126-2020

City Council Meeting

Item Number: 29

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Isaac Garnett, Manager, Community Development
Subject: Receive public comments regarding the development of the City’s 

(COVID) Community Development Program relief projects funds. 
(DEVELOPMENT SERVICES)

Purpose:

Hold a public hearing for the express purpose of receiving public comments, and to allow the 
public to participate in the development of the City’s (COVID) Community Development 
Program relief projects funds.

Recommended City Council Action:

Directional / Informational

Fiscal Impact:

No Impact on the City of Midland Fiscal Budget.

Discussion:

The City has received a grant of approximately $1,441,115 for the CDBG program year of 
2020/2021 from the Coronavirus Aid Relief, and Economic Security Act (CARES Act); for the 
express purpose, and in response to the effects of this historic public health crisis. The CARES 
Act adds additional flexibility for both the CDBG-CV grant and in some cases, for the annual 
FY2020 CDBG grant during these unprecedented times. 
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City Manager’s Office
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10116

City Council Meeting

Item Number: 30

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Carl Craigo, Director
Subject: AN ORDINANCE AMENDING TITLE III, “DEPARTMENTS”, CHAPTER 1, 

“WATER DEPARTMENT”, SECTION 2, “RATES”, OF THE CITY CODE OF 
MIDLAND, TEXAS; CONTAINING A CUMULATIVE CLAUSE; PROVIDING 
FOR A MAXIMUM PENALTY OR FINE OF FIVE HUNDRED DOLLARS 
($500.00); CONTAINING A SAVINGS AND SEVERABILITY CLAUSE; AND 
ORDERING PUBLICATION (UTILITIES)

Purpose:

To amend Gallons above 50,000 water rate from $19.65 to $13.50 for customers in the City of 
Midland. To provide a credit on customers water bills retroactive to July 1, 2020 for the change 
of the rate. 

Recommended City Council Action:

Approve

Fiscal Impact:

Subject to variations in water use by customers of the City of Midland.

Discussion:

With the inclusion of new water meters in the City, and creating a better accuracy of the 
amount of water used by our customers, we are experiencing many more customers that fall 
above the 50,000 gallon rate than was reported during the rate study almost a year ago. Staff 
is submitting to the Council a new top tier rate that will bring the rate down for all customers 
inside the City of Midland limits. Staff requests lowering the Tier V rate to $13.50 to return to a 
revenue neutral position for the water fund. Also requested is a credit for the difference 
between the current rate ($19.65) to the new rate retroactive to the July 1st date when the rate 
changed. Utilities staff is impressed with the accuracy of the new meters and that they have 
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not only lead to quantifying the exact water being consumed by our customers but that we can 
lower the rate for a revenue neutral system. 

 
City Manager’s Office
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ORDINANCE NO. __________

AN ORDINAN C E AMENDING  TITLE III,
“ D E P AR TM E N TS” , CHAP TER 1 , “ WATE R
DEPARTMENT”, SECTION 2, “RATES”, OF THE CITY
CODE OF MIDLAND, TEXAS; CONTAINING A
CUMULATIVE CLAUSE; PROVIDING FOR A
MAXIMUM PENALTY OR FINE OF FIVE HUNDRED
DOLLARS ($500.00); CONTAINING A SAVINGS AND
SEVERAB ILITY CLAUSE;  AND ORDERING
PUBLICATION

WHEREAS, the City Council finds that it is in the public interest of the City of

Midland to make amendments to Title III, Chapter 1, Section 2, of the Midland City Code;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE.  That Title III, “Departments”, Chapter 1, “Water Department”,

Section 2, “Rates”, of the Midland City Code, is hereby amended to read in its entirety as

follows:

(A) Customers inside of City limits:

1. Water rates: The monthly water rates or charges for services furnished
by the City’s waterworks system shall be as follows:

(a) For all customers other than apartments, the following charges
shall apply:

i. The minimum charge shall be $21.61 for the first 2,000
gallons or less;

ii. $6.11 per 1,000 gallons for all water usage exceeding
2,000 gallons up to 10,000 gallons;

iii. $8.03 per 1,000 gallons for all water usage exceeding
10,000 gallons up to 25,000 gallons;

iv. $10.80 per 1,000 gallons for all water usage exceeding
25,000 gallons up to 50,000 gallons;

v. $13.50 per 1,000 gallons for all water usage exceeding
50,000 gallons.

(b) All non-residential customers which shall include apartments
that use water furnished by the City’s waterworks system for
outside landscape irrigation purposes shall have installed, by the
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City, a separate water meter with separate water lines used
exclusively for irrigation purposes.

i. Said water meter must be installed by the City, at the
customer’s expense.

ii. The City shall own said water meter.

iii. The customer, at the customer’s expense, shall be
responsible for the installation of any water lines, fittings
and appurtenances thereto necessary to connect to
customer’s outside landscape irrigation system according
to the City’s standard specifications.

iv. The requirement that a customer install said separate
water meter with said separate water lines shall apply
when the submission of a landscape plan or an amended
landscape plan is required in connection with a request
for a building permit for new construction or the
expansion of an existing structure, as set forth in Title
XI, Chapter 9 of the City Code of Midland, Texas.

v. The penalty for violation of this section shall be in
accordance with the general penalty provisions contained
in Section 1-3-1 of the City Code of Midland, Texas,
which provides for a fine not exceeding five hundred
dollars ($500.00).

(c) For apartments, the minimum charge shall be $17.60 per unit for
the first 2,000 gallons or less per unit such that the minimum
charge for an apartment complex of 100 units would be
$1,760.00 for the first 200,000 gallons or less of water used.
Apartment units shall be calculated pursuant to subsection (B)
of this section.

2. Sewer rates: The monthly rates or charges for services of users of the
City’s sewer system shall be as follows:

(a) Residential (winter average). December, January, and February
will be the residential winter average months. The average of the
lowest two months out of the three will become the monthly
charge for the following year. The residential charges shall be:

(1) The winter average or $21.79 per month minimum,
whichever is greater; plus

(2) $0.88 per 1,000 gallons for water usage greater than
2,000 gallons.

(b) Commercial (actual water consumption).

(1) $21.79 per month minimum, plus

2
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(2) $0.88 per 1,000 gallons for water usage greater than
2,000 gallons.

(B) Customers outside of City limits: All customers, except for those qualifying for
industrial rates, who obtain water or sewer service outside of the City limits
shall pay 1.5 times the rates charged to customers inside the City limits.  

SECTION TWO.  The provisions of this ordinance are to be cumulative of all other

ordinances governing or regulating the same subject matter as that covered herein; provided,

however, that all prior ordinances or parts of ordinances inconsistent with or in conflict with

any of the provisions of this ordinance are hereby expressly repealed to the extent of any such

inconsistency or conflict.

SECTION THREE.  If any section, subsection, sentence, clause, or phrase of this

ordinance is, for any reason, held to be unconstitutional or invalid, such holding shall not

affect the validity of the remaining portions of this ordinance.  The Council of the City of

Midland hereby declares that it would have passed this ordinance and each section,

subsection, sentence, clause, or phrase hereof irrespective of the fact that any one or more

sections, subsections, sentences, clauses, or phrases be declared unconstitutional or invalid.

SECTION FOUR.  The penalty for violation of this ordinance shall be in accordance

with the general penalty provisions contained in Section 1-3-1 of the City Code of Midland,

Texas, which provides for a fine not exceeding five hundred dollars ($500.00) pursuant to

state law.

SECTION FIVE. This amendment is made retroactively effective as of July 1, 2020.

Any additional funds collected above the amended rate will be applied as a credit on a

customer’s account.

SECTION SIX.  The City Secretary is hereby authorized and directed to publish the

descriptive caption of this ordinance in the manner and for the length of time prescribed by

law as an alternative method of publishing. 

3
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SECTION SEVEN. The City Manager is hereby directed to notify all customers

outside the City Limits of the rate changes as required by state law.

The above and foregoing ordinance was duly proposed, read in full and adopted on

first reading, the ______ day of _____________, A.D., 2020; and passed to second reading

on motion of Council member _____________, seconded by Council member

_____________, by the following vote:

Council members voting "AYE":

Council members voting "NAY":

The above and foregoing ordinance was read in full and finally adopted by the

following vote upon motion of Council member _____________, seconded by Council

member _____________, on the ______ day of _____________, A.D., 2020, at a regular

meeting of the City Council:

Council members voting "AYE":

Council members voting "NAY":

PASSED AND APPROVED THIS ______ day of _____________, A.D., 2020.

____________________________
Patrick N. Payton, Mayor

ATTEST:

_________________________________
Amy M. Turner, City Secretary

4
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APPROVED AS TO FORM ONLY:

_________________________________
John Ohnemiller, City Attorney

5S:\Ordinances\Utilities\2020\Second_Amendment 3-1-2.wpd
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2020-165

City Council Meeting

Item Number: 30

Meeting Date: October 6, 2020
To: City Council / City Manager
From: Regina Stephenson, Director
Subject: Resolution authorizing the negotiation and execution of an agreement 

for commercial saltwater disposal operations at T-Bar Ranch. 
(GENERAL SERVICES)

Purpose:

Approval of a resolution authorizing the Interim City Manager to negotiate and execute, on behalf 
of the City of Midland, an agreement for commercial saltwater disposal operations at T-Bar 
Ranch.

Recommended City Council Action:

Approve

Fiscal Impact:

Funding is not required.

Discussion:

Motion 105-2020 authorized the issuance of a request for proposals for produced water-related 
infrastructure to be located on certain City-owned real property known as “T-Bar Ranch” in 
Winkler and Loving Counties, Texas. 80 (eighty) request for proposals were issued. We received 
three (3) proposals. Staff recommends authorizing the Interim City Manager to negotiate and 
execute, on behalf of the City of Midland, an agreement for commercial saltwater disposal 
operations at T-Bar Ranch.

 
City Manager’s Office
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RESOLUTION NO. __________

RESOLUTION AUTHORIZING THE NEGOTIATION
AND EXECUTION OF AN AGREEMENT FOR
C O M M ER C I A L  S A L T WA T E R  D I S P O S A L
OPERATIONS AT T-BAR RANCH

WHEREAS, Motion 105-2020 authorized the issuance of a request for proposals for

commercial saltwater disposal operations at T-Bar Ranch; and

WHEREAS, the City Council finds it to be in the public interest to accept the

proposal submitted by __________ and to authorize the negotiation and execution of an

agreement with said company for said operations;

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE

CITY OF MIDLAND, TEXAS:

SECTION ONE. That the Interim City Manager is hereby authorized and directed

to negotiate and execute, on behalf of the City of Midland, an agreement with _________ for

commercial saltwater disposal operations at T-Bar Ranch.

SECTION TWO.  That the Interim City Manager is hereby authorized and directed

to negotiate and execute, on behalf of the City of Midland, any and all related agreements,

amendments, legal instruments, or documents necessary and appropriate to carry out the

intent of said agreement for commercial saltwater disposal operations at T-Bar Ranch.

SECTION THREE. That the City Comptroller is hereby authorized and directed to

pay for any and all attorney fees incurred by the City in connection with 1) the preparation,

drafting, and finalizing of said request for proposals, and 2) the negotiation, drafting, and

finalizing of any agreement pursuant to said request for proposals from funds available in the

Water and Sewer Fund, upon receipt of proper invoice or statement approved by the City

Attorney.

On motion of Council member _____________, seconded by Council member

_____________, the above and foregoing resolution was adopted by the City Council of the

City of Midland at a regular meeting on the _______ day of _____________, A.D., 2020, by
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the following vote:

Council members voting “AYE”:

Council members voting “NAY”:

________________________________
Patrick N. Payton, Mayor

ATTEST:

_________________________________
Amy M. Turner, City Secretary

RECOMMENDED AND APPROVED:

_________________________________
Robert Patrick, Interim City Manager

APPROVED AS TO CONTENT
AND COMPLETENESS:

_________________________________
Carl Craigo, Director of Utilities

_________________________________
Regina Stephenson, Director of General Services

APPROVED AS TO FORM ONLY:

_________________________________
John Ohnemiller, City Attorney
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